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A. W. GREGG 


Solicitor of Internal Revenue 


The vacancy caused by the resignation of Nelson Hartson from the office of 

Solicitor of Internal Revenue, effective April 1, has been filled by the appointment 

of A. W. Gregg, of Palestine, Texas. Mr. Gregg won distinction while assistant 

to Secretary Mellon for his part in drafting the ““Mellon tax plan.”” Previous to 

acting as tax advisor to the Treasury Department, he was a member of the staff 
in the Solicitor’s office. 
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Jurisdiction of the United States 
Board of Tax Appeals 


By Wiis W. RITTER* 


created by Section 900 of the Revenue Act of 

1924. The Board is independent of the Treas- 
ury Department and provides an impartial forum 
to which taxpayers, who feel themselves aggrieved, 
may appeal from determinations of the Commis- 
sioner of Internal Revenue, proposing to assess 
additional Federal taxes. The Board has a limited 
jurisdiction defined by the statute which created it, 
and several interesting questions of statutory con- 
struction have arisen in the 
2,500 appeals filed. Several 
of those questions the Board 


‘on United States Board of Tax Appeals was 


It is intended only to serve the purpose of directing 
attention to those points. 

Within 60 days after the Commissioner of In- 
ternal Revenue mails to a taxpayer the notification 
of a determination of a deficiency tax or a proposed 
assessment of additional tax in respect of income 
and profits taxes or estate taxes imposed by the 
Revenue Act of 1924 or prior acts, or in respect of 
the gift tax imposed by Section 319 of the Revenue 
Act of 1924, the taxpayer may file an appeal with 
the United States Board of 
Tax Appeals. If the Com- 
missioner believes that the 


has decided, and until a dif- 
ferent construction is placed 
upon the Act by the Federal 
Courts, the appeals of tax- 
payers will be governed by 
those decisions. In some in- 
stances the Commissioner of 
Internal Revenue has an- 
nounced that he does not 
acquiesce in and will disre- 
gard the Board’s decisions. 
The soundness of one of the 


RIOR to the establishment of the Board 

of Tax Appeals dissatisfaction arose from 
the situation that there was no disinterested 
body before which an appeal from the deter- 
mination of the Commissioner could be taken, 
other than where resort was taken to the 
courts. There is no longer any cause for com- 


plaint on that score, excepting as the jurisdic- 
tion of the Board may be limited. The precise 
scope of the authority of the new tribunal is 
set out in this article by means of a consolida- 
tion and classification of decisions rendered to 


assessment or collection of a 
deficiency will be jeopard- 
ized by delay, the assess- 
ment may be made immedi- 
ately, at any time prior to 
the final decision by the 
Board upon the deficiency, 
even though an appeal has 
been filed. In cases of such 
assessments the taxpayer, 
within 10 days after notice 
and demand from the Col- 


decisions is in litigation in a 
Federal District Court upon 
a petition for an injunction 
against the collection of the 
tax.* 

The jurisdiction of this administrative body, a 
branch of the executive department of the Federal 
Government, is an extremely interesting and prac- 
tical subject, and in this is sought the justification 
for the following resume and analysis of the Board’s 
decisions, promulgated to the date of writing 
(March 19, 1925). The limits of this article do not 
permit an exhaustive treatment of all points raised. 

* Attorney-at-law, Washington, D. C. 

1 Appeal of Joseph Garneau Co., Inc., decided Nov. 21, 1924. 


Vol. I Board of Tax Appeals Reports, page 75. Commerce Clear- 
ing House Board of Tax Appeals Service, page 2055. 


date. 





This is a question of primary interest 
to taxpayers as well as tax practitioners. 
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lector for payment thereof, 
may file a claim for abate- 
ment of the deficiency or any 
part thereof. The collection 
shall be stayed pending the 
disposition of the claim. Within 60 days after the 
Commissioner mails to a taxpayer the notification 
of his decision upon such claim for abatement, the 
taxpayer may file an appeal with the Board of Tax 
Appeals. 

I. Absence of jurisdiction where appeal not filed within 
60 days: 

The period within which an appeal may be filed 
is exactly defined by the statute. The Revenue Act 
of 1924 provides “within 60 days after such notice 
is mailed, the taxpayer may file an appeal with the 
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Board of Tax Appeals * * *.” The attitude of 
the Board is that it has no jurisdiction of appeals 
not filed within the 60-day period and may not grant 
extensions of time either in particular cases or 
by rulings, that Sundays and holidays shall be ex- 
cluded in the computation. The earliest decision 
upon this question was the appeal of Sam Satovsky’, 
decided October 24, 1924. The deficiency notice was 
mailed on July 2, 1924. The petition was mailed 
August 29. The 60-day period ended with August 
3lst, which was Sunday, the Monday following 
being Labor Day. The petition was not delivered 
to the office of the Board until September 2, 1924. 
It was held that the Board was without jurisdiction 
to entertain the appeal. The Board (Mr. Graupner) 
said, “Inasmuch as the Revenue Act of 1924 con- 
tains no indication that Congress had any intention 
of permitting any extension of the 60 days within 
which to file an appeal, this Board is without power 
to grant an extension of time. The language of the 
Act is inflexible.”*® 


Beginning of 60-Day Period 


In the Satovsky appeal the end of the 60-day 
period was considered, and it was determined that 
an appeal is not filed with the Board until the peti- 
tion has been delivered to some person authorized 
to receive it at the office of the Board in Washing- 
ton, D. C. In the appeal of the United Telephone 
Company,* decided January 30, 1925, the question 
presented was, when does the 60-day period begin 
to run? Counsel argued that the appeal need not be 
filed until 60 days after taxpayer receives notice of 
the determination to assess a deficiency. The Board 
denied this and held that the period begins to run 
at midnight of the day of mailing and ends at mid- 
night of the 60th day thereafter. The period begins 
at the date of mailing and the notice is “mailed” 
when it is delivered into the custody of the post- 
office officials, or placed in a Government letter box, 
for transmission by mail. 


The Commissioner is not estopped from assert- 
ing that the petition was not filed within 60 days 
because the deficiency letter bears no date.® 


II. Absence of jurisdiction where appeal is from a de- 
nial of a claim for refund or credit: 


In the second appeal decided by the Board, the 
question of its jurisdiction over claims for refund 
was passed upon.® In that appeal Mr. Sternhagen 
said, “*. * * the Board is without jurisdiction to 
determine an appeal involving solely the refund to 
a taxpayer of a tax paid prior to the passage of the 
Revenue Act of 1924.” 


The Board does not have jurisdiction to hear an 
appeal which was properly filed if after that time 
the tax was paid.’ Following a jeopardy assess- 


2 Vol. I Board of Tax Appeals Reports, page 22. Commerce 
Clearing House Board of Tax Appeals Service, page 2018. 

8 Accord: Appeal of B. B. Davis & Co., Inc., decided February 
13, 1925. Vol. I, page 587, Board of Tax Appeals Reports. Com- 
merce Clearing House Board of Tax Appeals Service, page 2389. 

4Vol. I, page 450 Board of Tax Appeals Reports. Commerce 
Clearing House Board of Tax Appeals Service, page 2298. 

5 Appeal of Hurst, Anthony and Watkins, decided October 24, 
1924, Vol. I, Board of Tax Appeals Reports, page 26. Commerce 
Clearing House Board of Tax Appeals Service, page 2022. 

6 Appeal of Everett Knitting Works, decided September 9, 1924, 
Vol. I, Board of Tax Appeals Reports, page 5. Commerce Clearing 
House Board of Tax Appeals Service, page 2004. 
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ment, made after the appeal was properly filed, the 
taxpayer paid the tax to avoid the accumulation of 
interest, pending the determination of a claim for 
abatement which he had a right to file. The Board 
(Mr. Sternhagen) said, “The apparent plan of the 
statute is that the Board shall adjudicate the tax- 
payer’s liability for unpaid deficiencies asserted by 
the Commissioner. * * * This was the predom- 
inant purpose of the statute, to hold in abeyance 
the collection of the tax until the Board could pass 
upon its merit after hearing.” 


In the appeal of J. Victor Baron,® decided Octo- 
ber 16, 1924, the Board (Mr. Marquette) said, 
“* * * we think the Board is without jurisdic- 
tion to entertain an appeal based upon the denial 
by the Commissioner of a claim for credit of taxes 
paid prior to the passage of the Revenue Act of 
1924, where there has been no determination after 
its enactment that any assessment should be made.” 


It should be noted that the Board limits its denial 
of jurisdiction in the case of claims for credit to 
the facts of the case then before it. A credit of over- 
paid taxes for 1920 and 1921 was asked against the 
tax liability reported by the taxpayer in his return 
for 1922. There was no determination by the Com- 
missioner after the enactment of the Act that an 
assessment should be made. Where there is a deter- 
mination by the Commissioner after the enactment 
of the Act of 1924 that a deficiency shall be assessed 
for a particular year, that deficiency may be reduced 
by the Board by crediting overpayments under the 
Acts from 1909 to 1921 against it under Section 252 
of the Revenue Act of 1918,° or Section 281 of the 
Revenue Act of 1924.'° 


The purpose of Congress in creating the Board 
was to afford the taxpayer an opportunity to be 
heard before being compelled to pay the tax. “The 
harsh rule of payment first and litigation afterwards 
was sought to be mitigated.”*? This is the basis of 
the decisions in the cases of both refund and credit. 

III. Appeal from rejection of a claim for abatement. 


The jurisdictional question involved in an appeal 
from the Commissioner’s rejection of a claim for 
abatement of taxes imposed by Revenue Acts prior 
to the Act of 1924 is allied with the additional juris- 
dictional question of determinations of the Com- 
missioner subsequent to the enactment of the Rev- 
enue Act of 1924, that assessments should be made, 
which is treated more at length under (V), infra. 
Section 280 of the Revenue Act of 1924 confers 
jurisdiction upon the Board to hear appeals involv- 
ing taxes imposed by prior Revenue Acts “if after 
the enactment of this Act the Commissioner deter- 
mines that any assessment should be made in respect 
* * *” thereto. 

The Board has not passed upon an appeal from 
the rejection of a claim for abatement where there 

7 Appeal of The Northwestern Mutual Life Insurance Company, 
decided March 16, 1925. (Not yet reported.) 

8 Vol. I, Board of Tax Appeals Reports, page 15. Commerce 
Clearing House Board of Tax Appeals Service, page 2013. 

9 Appeal of E. J. Barry, decided December 11, 1924, Commerce 
Clearing House Board of Tax Appeals Service, page 2107. Vol. 
I, page 156, Board of Tax Appeals Reports. 

10 Hickory Spinning Company, decided January 28, 1925, Vol. 
I, page 409, Board of Tax Appeals Reports. Commerce Clearing 
Iiouse Board of Tax Appeals Service, page 2272. See also appeal 


of Tel-Electric Company (infra note 86) and appeal of Bruin 
Coal Company (infra note 35). 


11 Vol. I, Board of Tax Appeals Reports, page 5, 6. 
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was a determination after June 2, 1924 (date Rev- 
enue Act of 1924 was approved), that an assessment 
should be made and where the assessment made 
prior to that time was not made through mistake. 
In the appeal of Ormsby McKnight Mitchel,'? de- 
cided December 11, 1924, the taxpayer was notified 
in a letter dated November 3, 1922, that the taxes 
would be assessed unless within 30 days the tax- 
payer appealed to the Commissioner. The taxpayer 
filed an appeal with the Commissioner which was 
misplaced. While the appeal was pending the taxes 
were assessed through error in 1922. On April 23, 
1923, the taxpayer filed claims for abatement of the 
taxes. The Commissioner then heard the original 
appeal which had been misplaced, and denied it, but 
no assessment was made then or later. Subse- 
quently, the taxpayer requested the Commissioner 
to reconsider the case on his claims for abatement. 


By a letter dated July 23, 1924, the Commissioner 
notified the taxpayer that his appeal was denied, 
and in view of the denial of the appeal, which was 
the basis for the claims for abatement, the claims 
were rejected. The Solicitor argued that this was 
not such a deficiency letter as would sustain the 
appeal, but was a denial of claims for abatement 
filed against assessments previously made. It was 
held that the fact “that such determination is not 
expressed in an adopted form is immaterial, pro- 
vided it determines the case on the merits and dis- 
poses of the contentions of the taxpayer.” The letter 
was held sufficient to support an appeal.'® 


The determination from which a taxpayer may 
appeal to the Board is a determination by the Com- 
missioner since the enactment of the Revenue Act 
of 1924 that any assessment should be made. In 
the appeal of J. Victor Baron (supra note 8), juris- 
diction was denied. While there was a determina- 
tion by the Commissioner subsequent to the enact- 
ment of the Revenue Act of 1924, there was no de- 
termination that any assessment should be made, 
for the reason that the taxpayer had admitted a tax 
liability in a return filed for the year 1922, which 
the collector sought to collect in the usual way. A 
claim for abatement was filed April 15, 1924, which 
was denied by the Commissioner July 21, 1924. 


In the appeal of Patrick C. Heafey Estate, de- 
cided December 29, 1924, the converse of the 
Baron case was presented. An assessment had been 
made in 1923 but jurisdiction was denied because 
there was no determination subsequent to June 2, 
1924. A proposed recomputation of tax exhibited 
to taxpayer informally by counsel for the Com- 
missioner was held not to be a determination. 


The decision in the appeal of the Terminal Wine 
Company, decided February 28, 1925,'° is in accord 
with the Heafey case, the Board holding that a no- 


12 Appeal of Boston Structural Steel Company, decided February 
17, 1925. Vol. I, Board of Tax Appeals Reports, page 602. Com- 
merce Clearing House Board of Tax Appeals Service, page 2396. 
Appeal of The Buffalo Slag Company, decided March 16, 1925. 
(Not yet officially reported). 

13 Appeal of Boston Structural Steel Company, decided February 
17, 1925. Vol. I, Board of Tax Appeals Reports, page 602. Com- 
merce Clearing House Board of Tax Appeals Service, page 2396. 
Appeal of The Buffalo Slag Company, decided March 16, 1925, 
not yet reported. 

14 Vol. I, Board of Tax Appeals Reports, page 267. Commerce 
Clearing House Board of Tax Appeals Service, page 2181 

15 (Not yet officially reported). Commerce Clearing House 
Board of Tax Appeals Service, page 2456. 
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tice and demand to pay an assessment served upon 
the taxpayer July 18, 1924, by a collector was not 
a determination by the Commissioner of a deficiency 
in tax which would support an appeal. A claim for 
abatement filed March 9, 1923, against taxes 


assessed January 10, 1923, was rejected November 
15, 1923. 


The Issue in the Reynolds Appeal 


The decision in the appeal of Reynolds & Rey- 
nolds Company,*® decided January 8, 1925, may be 
placed upon the same ground as the decision in the 
Heafey appeal, although the opinion mentions two 
bases not clearly designating which it goes upon. 
Additional assessments were made in March, 1923, 
for the years 1917 and 1918. Taxpayer filed claims 
for abatement. The Commissioner addressed a 
letter to the taxpayer, dated August 1, 1924, advis- 
ing that in view of additional data submitted, a 
reaudit showed overassessments for 1916, 1917 and 
1918, which would be made the subject of certificates 
of overassessment and applied in accordance with 
Section 281 of the Revenue Act of 1924. The Com- 
missioner contended that the letter did not show a 
determination since the enactment of the Act of 
1924 that an assessment should be made. Jurisdic- 
tion was denied by the Board, the two bases which 
were relied upon in the opinion being: (1) There 
was no determination subsequent to the enactment 
of the Act of 1924 to assess additional taxes. “A 
reading of the several provisions of the law relating 
to the jurisdiction of the Board warrants the con- 
clusion that it was not the intention of Congress 
that it should generally have jurisdiction of taxes 
which had been assessed by the Commissioner prior 
to the enactment of the Revenue Act of 1924. It 
was assumed that the time of the Board would be 
fully taken up with appeals which might be filed 
from assessments of the tax proposed to be made 
after the Revenue Act of 1924 was approved.” (2) 
The assessments in question were made in March, 
1923, under Section 250 (d) of the Revenue Act of 
1921, and therefore the appeal is distinguishable 
from the appeal of the Joseph Garneau Company, 
Inc. (supra note 1), where the assessment was made 
subsequent to January 1, 1924, the date when Title 
II of the Revenue Act of 1924 became retrospec- 
tively effective by virtue of Section 283 of the Rev- 
enue Act of 1924. 

Claims for abatement which were not filed against 
“jeopardy assessments” must be distinguished from 
those which were.’? In this appeal the Board held 
that the provisions of Section 279 (b) of the Rev- 
enue Act of 1924, conferring upon the Board juris- 
diction of appeals from the decisions of the Com- 
missioner, involving claims for abatement filed 
under Section 279 (a) of that Act have no applica- 
tion to claims for abatement which do not involve 
“jeopardy assessments” as defined in Section 274 (d) 
of the Revenue Act of 1924. 


Three interesting decisions are presented in the 
appeal of Oakdale Coal Company,'® decided March 
16, 1925; the appeal of the California Associated 

16 Vol. I, Board of Tax Appeals Reports, page 275. Commerce 
Clearing House Board of Tax Appeals Service, page 2185. 


17J. Victor Baron (supra note 8). 
18 (Not yet reported). 
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Raisin Company,’® decided January 13, 1925, and 
the appeal of Wallach & Meyer, Inc.,?° decided 
January 13, 1925. 

In the Oakdale Coal Company appeal the Board 
held that the appeal could not be taken from a noti- 
fication of a jeopardy assessment under Section 
274 (d) of the Revenue Act of 1924 until the tax- 
payer was notified of the Commissioner’s action on 
a claim for abatement filed under Section 279 (b), 
where no notification was sent under Section 
274 (a). The appeal of the California Associated 
Raisin Company was distinguished. Thelatterappeal 
was from a notification which was construed to be 
both a notification of a determination of a deficiency 
under Section 274 (a) and a notification of a jeop- 
ardy assessment under Section 274 (d) of the Rev- 
enue Act of 1924. It was held that the notification 
under Section 274 (a) gave a right to appeal which 
could not be destroyed by a jeopardy assessment 
regardless of whether abatement claims had been 
filed. It was stated in the Oakdale Coal Company 
appeal that the assessment in the California Asso- 
ciated Raisin appeal was made subsequent to the 
determination of the deficiency under 274 (a). Noti- 
fications of both the determination and the assess- 
ment were contemporaneous, however. The Wal- 
lach & Mayer appeal was from the same type of 
letter as the Oakdale Coal Company appeal, and 
was decided upon the authority of the California 
Associated Raisin appeal. In the Oakdale Coal Com- 
pany appeal the Board said, “The decision of this 
Board in the appeal of Wallach & Mayer, Inc., was 
made under certain misapprehensions. After its 
rendition the parties agreed that the facts therein 
did not bring it within the California Raisin deci- 
sion and consented to a dismissal of the appeal. The 
Wallach & Mayer decision will, therefore, not be 
hereafter regarded as authority.” 


IV. Absence of Jurisdiction Where Appeal is 
Premature: 


No appeal can be taken to the Board until the 
Commissioner makes a determination. The tax- 
payer may not appeal from a notification by a col- 
lector that an audit shows additional tax due." 


The Board has held that no appeal may be taken 
from the “Unit’s” so-called “30-day” letter. The 
appeal of the Fidelity Insurance Agency,?? decided 
November 21, 1924, was from a so-called “30-day” 
letter mailed by the Income Tax Unit. When the 
“Unit” comes to the conclusion that a deficiency 
should be determined, a warning letter is sent the 
taxpayer allowing him 30 days within which to 
show cause why it should not be determined. If the 
taxpayer fails to convince the “Unit” that a defi- 
ciency should not be determined, a determination 





9 Vol. I, Board of Tax Appeals Reports, page 314.  aenaee 
Clearing House Board of Tax Appeals Service, page 2211 

20 Vol. I, Board of Tax Appeals Reports, page 316. Commerce 
Clearing House Board of Tax Appeals Service, page 2212. 

21 Appeal of Franklin H. Moyer, decided November 19, 1924. 
Vol. I, Board of Tax Appeals Reports, page 75. Commerce Clear- 
ing House Board of Tax Appeals Service, page 2054. See also 
appeal of Elmer S. B. Sutton, Vol. I, Board of Tax Appeals Re- 
ports, page 101. Commerce Clearing House Board of Tax Appeals 
Service, page 2071, and appeal of R. A. Musser, decided January 
8, 1925, Vol. I, Board of Tax Appeals Reports, page 278, Com- 
merce Clearing House Board of Tax Appeals Service, page 2188. 

22 Vol. I, Board of Tax Appeals Reports, page 86. Commerce 
Clearing House Board of Tax Appeals Service, page 2061. 
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is made and a 60-day letter sent to the taxpayer, 
from which an appeal to the Board may be taken. 
The appeal is premature if from a notice which 
advises taxpayer that a jeopardy assessment is made 
under Section 274 (d) of the Revenue Act of 1924, 
such notice being known in the Commissioner’s 
office as N. P. 3;?* but is not premature if from a 
notice which in addition to being a notification of 
a jeopardy assessment under Section 274 (d) is a 
notification of a determination of a deficiency under 
Section 274 (a), regardless of whether an abatement 
claim has been filed.?* 


V. The Board has jurisdiction over appeals from de- 
terminations of the Commissioner since the enactment of 
the Revenue Act of 1924 that assessments prior thereto 
were properly made: 


The Board has held that it has jurisdiction to 
review the determinations of deficiency taxes im- 
posed by prior acts which were assessed prior to the 
date of the enactment of the Act of 1924, where the 
assessment was made after January 1, 1924.?° In 
this case the Commissioner on April 2, 1924, ap- 
proved the decision of the Committee on Appeals 
and Review affirming the finding of a deficiency in 
taxes for the years 1918 and 1919. Upon the request 
of the taxpayer repeated reconsiderations of the case 
were made by the Commissioner. On May 16, 1924, 
the taxpayer was notified that an assessment would 
be made. It was admitted that the tax was assessed 
on May 27, 1924. On July 17, 1924, the Commis- 
sioner addressed a letter to the taxpayer in which 
he stated that “your letter and the file in the case 
have been given very careful consideration. * * * 
The decision of the Bureau * * * is hereby con- 
firmed and the request for further consideration of 
the case is denied.” It was held that this letter was 
a “determination” that an assessment should be 
made—the “determination” having been made sub- 
sequent to the passage of the Act of 1924; that 
although the assessment had been made prior to 
the passage of the Act (June 2, 1924), but subse- 
quent to January 1, 1924 (the date Title II became 
effective)—the Board had jurisdiction. 


The Board’s attitude toward questions of con- 
struction arising under the Act is expressed in this 
case as follows: “* * * where doubt arises we 
believe the statute is susceptible to construction as 
remedial legislation and should be liberally con- 
strued to give relief to taxpayers such as the one 
now before us.” Although expressly restricting its 
remarks to the case before it, it seems not unreason- 
able to believe that a consistent liberal attitude will 
be followed in the consideration of other jurisdic- 
tional questions not clearly defined by the Act. 
Cases which are not patently without the purview 
of the intent expressed in the Act will, it seems safe 
to say, be considered within the jurisdiction of the 
Board. 


Article 1291 of Regulations 65 (which represents 
the Treasury Department’s interpretation of the 
Revenue Act of 1924) states that the provisions of 





23 Appeal of Oakdale Coal Company, (supra note 18). 


24 Appeal of California Associated Raisin Company, (supra 
note 19). 


25 Appeal of Joseph Garneau Co., Inc., (supra note 1). 
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the statute relating to the jurisdiction of the Board 
in such cases apply “in those cases only where such 
assessments are made after June 2, 1924, the date 
of the enactment of the Act of 1924.” The Commis- 
sioner issued a statement that he believes the Gar- 
neau decision to be incorrect and “pending a final 
adjudication of the matter by the courts, officers 
and employes of the Bureau of Internal Revenue 
will disregard this decision * * * and will pro- 
ceed in the case of assessments made prior to June 
2, 1924, in accordance with existing regulations.”?*® 
Upon demand for payment of the tax and threat to 
distrain, the taxpayer filed a bill in the United States 
District Court for the Southern District of New 
York, praying an injunction against the collection 
of the tax pending a review by the Board upon the 
merits of taxpayer’s ultimate tax liability. A pre- 
liminary restraining order was entered, but the de- 
cision upon the rule to show cause why a temporary 
injunction should not issue has not been rendered. 
In addition to the question of the correctness of the 
Board’s decision to take jurisdiction, the court must 
determine the effect of Section 3224 of the Revised 
Statutes, which provides “No suit for the purpose 
of restraining the assessment or collection of any 
tax shall be maintained in any court.” 


In making up one’s mind as to the correctness of 
the Board’s decision in the Garneau appeal, two 
angles of attack may be suggested, viz., (a) the Act 
requires that an assessment be made after its enact- 
ment, or admitting that it does not; (b) the Com- 
missioner did not, after the enactment of the Act, 
“determine” that any assessment should be made. 


It seems reasonably clear that a fair construction 
of the Act would result in the view that it does not 
require an assessment subsequent to June 2, 1924. 
The Act reads, “If after the enactment of this Act 
the Commissioner determines that any assessment 
should be made in respect of (taxes imposed by 
prior acts, the tax) shall be assessed, collected and 
paid in the same manner and subject to the same 
provisions and limitations as in the case of the taxes 
imposed by this title * * *” (writer’s italics). 
The determination of the Commissioner must occur 
after the enactment of the Act. He is to determine 
that “any” assessment should be made and not 
merely that assessments should be made after the 
date of the enactment of the Act. 


The Board in the appeal of E. J. Barry (supra 
note 9) said: “The section of the law above quoted 
(Section 280 of the Act of 1924), clearly gives the 
taxpayer the right to appeal to this Board if after 
June 2, 1924, the Commissioner determines that any 
assessment should be made.” 


An argument looking the other way which might 
be suggested, however, is this: Section 280 provides, 
“* * * but the amount so computed shall be 
assessed, collected and paid in the same manner and 
subject to the same provisions and _ limitations 
* * * as in the case of the taxes imposed by this 
title, * * *.” No tax imposed by “this title” 
(Title II of the Revenue Act of 1924) could have 
been assessed prior to the enactment of the Act of 


26 Vol. III, Internal Revenue Bulletin, page 11 (December 22, 
1924). 
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1924 notwithstanding the retroactive feature making 
Title II effective as of January 1, 1924. Conse- 
quently the only taxes imposed by the Act of 1924 
which are reviewable by the Board must be assessed 
after June 2, 1924. If taxes imposed by prior Acts 
“shall be assessed, collected and paid in the same 
manner and subject to the same provisions and 
limitations” (writer’s italics) as taxes imposed by the 
Act of 1924, those taxes must also be assessed after 
June 2, 1924. The answer found in the opinion of 
the Board is: “Bearing in mind the similarity of 
the provisions in Section 250 of the Revenue Act of 
1921, and Section 274 of the Act 1924, it would ap- 
pear that Congress intended that acts done between 
January 1 and June 2, 1924, under the prior act, 
should be treated as having been done under the 
latter, and specifically made the section in question 
retroactive for the purpose of permitting the tax- 
payers whose appeals under the prior acts had not 
been closed, to continue them under the latter act 
to conclusion before this Board.” 


Meaning of Determination Uncertain 


Admitting that the assessment need not be made 
after the enactment of the Act, did the Commis- 
sioner, after the enactment of the Act, “determine” 
that any assessment should be made? In the Gar- 
neau appeal the case was several times reconsidered 
by the Commissioner. Another request for recon- 
sideration was made on May 14, 1924. On May 16 
the taxpayer was notified that the deficiency would 
be assessed. It was assessed on May 27, 1924. On 
July 17, 1924, the Commissioner addressed a letter 
to the taxpayer, referring to his request for recon- 
sideration of May 14, 1924, and advising that the 
decision of the Bureau was confirmed and the re- 
quest for reconsideration denied. This letter was 
held to evidence a determination within the mean- 
ing of the Act. 


It would seem that either the Commissioner’s 60- 
day letter proposing an assessment or the assess- 
ment might be regarded as a determination although 
the assessment is not per se a determination. How- 
ever, it is equally clear that a response of the Com- 
missioner might be elicited by taxpayer’s requests 
for reconsideration which would not come up to 
the dignity of a “determination.” Possibly the case 
is open to criticism upon this latter ground. 


The Board said in the appeal of Ormsby Mc- 
Knight Mitchel (supra note 12), “Whether the Com- 
missioner has determined that any assessment 
should be made is a question of fact and the only 
evidence of such determination is an assessment 
made pursuant to the statute, or a letter setting 
forth the determination on the merits, however ex- 
pressed. That such determination is not expressed 
in an adopted form is immaterial, provided it deter- 
mines the case on the merits and disposes of the 
contention of the taxpayer.” Being a question of 
fact and not a question of construction of remedial 
legislation, it cannot be argued that the evidence of 
the fact should be liberally construed to give relief to 
the taxpayer. In each case the question will be, can 
we fairly say the Commissioner determined a defi- 
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ciency in tax? But before the question of fact can 
be decided, a question of statutory construction 
must be settled, namely, what is the definition of the 
word “determine” as used in the Act of 1924? 


Board Disagrees on Definition 


In the appeal of the Terminal Wine Company 
(supra note 15), decided February 28, 1925, the 
Board attempted a definition of “determination,” 
but only four of the twelve members of the Board 
concurred in the result of the decision. It is urged 
that “the determination from which a taxpayer may 
appeal is one which fixes the amount of deficiency 
in tax. It is the final decision by which the con- 
troversy as to the deficiency is settled and termi- 
nated and by which a final conclusion is reached 
relative thereto and the extent and measure of the 
deficiency defined. * * * As defined above, a 
determination must be a settling of an existing con- 
troversy susceptible of consideration, decision and 
conclusion—and a termination thereof.” 


In this appeal the Board also says, “an assessment 
made without compliance with the statutory remedy 
of appeal contained in Section 250 (d) of the Reve- 
nue Act of 1921, and against which a claim for 
abatement is received for consideration by the Com- 
missioner, does not meet the definition of a deter- 
mination above given. The listing of an assess- 
ment followed by a notice to taxpayer that an 
abatement claim will be received and the correct- 
ness of the amount of the tax later settled on the 
merits of the controversy (or the acceptance of such 
a claim for consideration without such notice) 
effectually refutes the idea that the assessment is a 
determination as above defined.” This language 
seems to foreclose any possibility of such an assess- 
ment being or evidencing a determination. In the 
appeal of the California Associated Raisin Com- 
pany (note 19 supra) the same letter advised tax- 
payer of the determination of the deficiency and 
the assessment. While it was not clear that tax- 
payer was advised that he should file a claim in 
abatement, for the purpose of a decision upon the 
Commissioner’s motion to dismiss, counsel for tax- 
payer was advised that he should file a claim in 
if, in the Terminal Wine Company Appeal, “the 
listing of an assessment followed by a notice to tax- 
payer that an abatement claim will be received 
and the correctness of the amount of the tax later 
settled on the merits of the controversy * * * 
effectually refutes the idea that the assessment is a 
determination as above defined,’ the same thing 
would be true in the California Associated Raisin 
Appeal. The letter appealed from in this appeal, 
it was conceded, indicated that the Commissioner 
had not made a final conclusion. See also the 
language of the Board in the appeal of Ormsby Mc- 
Knight Mitchel (supra note 12) where it was said, 
“the only evidence of such determination is an 
assessment made pursuant to the statute, or a letter 
setting forth the determination on the merits how- 
ever expressed” (writer’s italics). In that case an 
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assessment made by mistake while an appeal was 
pending before the Commissioner was held not to 
be a determination.?" 


It has been held that the Commissioner’s rejec- 
tion September 8, 1924, of taxpayer’s offer to com- 
promise a claim for interest, which taxpayer re- 
fused to pay at the time the full amount of tax 
was paid in 1922, was not a determination of a 
deficiency subsequent to the enactment of the Act 
of 1924.78 


The Commissioner made no determination of a 
deficiency, where he advised taxpayer that over- 
assessments had been made;?® where he advised 
taxpayer that the recommendation of the Commit- 
tee on Appeals and Review, denying taxpayer’s 
claim for personal service classification had been 
sustained ;°° or where he advised taxpayer that a 
jeopardy assessment had been made under Section 
274 (d) of the Revenue Act of 1924, no notice of a 
deficiency having been sent under Section 274 (a) 
nor claims for abatement filed.** 


In the Terminal Wine Company appeal a state- 
ment in the letter rejecting the claim for abatement, 
that the collector would be notified of the adjust- 
ment in thirty days from the date of the letter 
“unless prior to that date evidence is furnished 
showing the adjustment is incorrect” was held not 
a tenable ground for holding that the letter was 
not evidence of a determination and a termination 
of the controversy. The Garneau Company’s brief 
filed in the cause pending before the United States 
District Court states that the request for reconsider- 
ation of May 14, 1924, which was denied in the letter 
appealed from, was submitted to the Commissioner 
upon his suggestion. Such fact was not found by 
the Board, however. 


VI. Review of deductions disallowed for a year against 
which no deficiency is assessed: 


Section 281 of the Revenue Act of 1924 provides 
that all or any overpayments of tax under the Acts 
from 1909 to 1921 shall be credited against any 
income or profits taxes due from the taxpayer. To 
determine the amount of credits the Board has juris- 
diction to review the Commissioner’s determination 
of tax due under the Acts from 1909 to 1921 insofar 
as the determination under such Acts affects the 


deficiency asserted under the Acts from 1916 to 
1924.8? 


In the appeal of Bruin Coal Company,** decided 
November 21, 1924, the additional tax liability for 
(Continued on page 147) 





27 Appeal of Boston Structural Steel Company, (supra note 13) ; 
Appeal of The Buffalo Slag Comey, (supra note 13). 

28 Appeal of Arthur Beir, Vol. I, Board of Tax Appeals Re- 
ports, page 252. Commerce Clearing House Board of Tax Appeals 
Service 2170. 

29 Appeal of Reynolds and Reynolds, (supra note 16). 

30 Appeal of Rateau, Battu, Smoot Company, decided January 
16, 1925, Vol. I, Board of Tax Appeals Reports, page 354. Com- 
merce Clearing House Board of Tax Appeals Service, page 2237. 
See also appeal of Winthrop Ames, Inc., decided November 17, 1924. 
Vol. I, Board of Tax Appeals Reports, page 63. Commerce Clear- 
ing House Board of Tax Appeals Service, page 2046. 

81 Appeal of Oakdale Coal Company, (supra note 18). 

32 Appeal of Hickory Spinning Company, (supra note 10). 

33 Vol. I, Board of Tax Appeals Reports, page 83. Commerce 
Clearing House Board of Tax Appeals Service, page 2060. 
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Earned and Unearned Income Dis- 
tinctions in Various Countries 


By K. K. KENNAN* 


HE concession granted by Section 209 (b) of 
the Revenue Act of 1924 in favor of so-called 
“earned incomes” has been welcomed as a step 
in the right direction by that very large class of our 
people whose incomes are mainly or wholly derived 
from personal exertion. The introduction of some 
such tax had been foreshadowed by the provisions 
for “personal service corporations” in the Act of 


1918, which ceased to be effective after December 
31, 1921. 


There seems to be a popular impression in many 
quarters that the discrimination between earned and 
unearned income marks the adoption of an entirely 
new and untried theory. Such is far from being 
the case. Even in our own country, and as long 
ago as 1843, the State of Virginia adopted an in- 
come tax law which imposed a tax of one per cent 
upon incomes in excess of $400, received for per- 
sonal services, and two and one-half per cent upon 
interest, in excess of $100, received from invest- 
ments. The “spread” between the rates was greater 
than is usual in foreign countries. In North Caro- 
lina the income tax law of 1849 levied a three per 
cent tax on interest from certain investments while 
there was only a flat tax of three dollars on salaries 
in excess of $500. At a later date numerous differ- 
entiations between incomes ranging from one to 
twenty per cent were introduced. 


In foreign countries the idea of favoring earned 
income has been the subject of discussion for many 
years. In England, in 1861, a Mr. Hubbard pro- 
posed to the Select Committee on Taxation for that 
year that what was then called “industrial income” 
should be taxed at only two-thirds the rate applied 
to income from property; and in 1876 the Commit- 
tee of the British Association suggested a maximum 
of 50 per cent as a deduction to compensate for the 
“wear and decay in the human machine in the pro- 
duction of the income.” It is interesting to note, 
in passing, that the usual argument in favor of 
earned incomes at the present day has reference to 
their “precariousness” and the wear and tear on 
the physical organism is seldom taken into account. 


Nomenclature and Definition 


The terminology applicable to the two classes of 
income we have under consideration has been a 
matter of much dispute. In 1906, in England, a 
Select Committee, consisting of 17 members, nearly 
all of them notable men and acknowledged authori- 
ties in the realm of economics and finance, were ap- 
pointed as a Select Committee “to inquire into and 
report upon the practicability of graduating the In- 

*Of the Wisconsin Bar; formerly Supervisor of Wisconsin In- 


come Tax, Member of the First Wisconsin Tax Commission, author 
of “Income Taxation,” etc. 
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come Tax and of differentiating, for the purpose of 
the tax, between permanent and precarious in- 
comes.” Despite the words used in their appoint- 
ment the Committee stated their conclusions as fol- 
lows: 

“Before your Committee considered the prac- 
ticability of differentiating between permanent and 
precarious incomes, they felt it desirable to define 
clearly the meaning of the terms “permanent” and 
“precarious.” Other terms, which have been used, 
are “industrial” and “spontaneous,” “earned” and 
“unearned” and incomes resulting from “invest- 
ment” and “personal effort.” It is obvious that 
there are incomes from investments which are not 
“permanent.” There are also incomes which are 
“earned” by “personal effort” which are less “pre- 
carious” than many which are derived from invest- 
ments. Probably the words “Earned and Unearned” 
most accurately represent the distinction we have in our 
minds.’ The conclusions expressed in the last sen- 
tence (italics ours) were also reiterated in the testi- 
mony of a number of witnesses who testified before 
the Committee. 


The British Classification 


Upon the question of definition, however, the Com- 
mittee confessed its inability “to provide a com- 
pletely logical and satisfactory definition of what 
constitutes an earned as distinguished from an un- 
earned income.” In 1907, (no doubt as a result of 
the Committee’s Report), the abatements in respect 
of earned income were first introduced into the Eng- 
lish law and the Finance Act of that year contained 
a lengthy definition of earned income which may be 
summarized as follows: 


a—Salaries, wages, fees or other payment for per- 
sonal services ; 

b—Pensions, superannuation or other allowance 
based on past services, even after the death of 
the original recipient if continued to surviving 
relatives. (This was added in 1918, I. T. A. 1918, 
Sec. 14, (3).) 

c—Income from any property which forms part of 
the emoluments of an individual as a result of 
personal services. 


d—Income accruing to an individual as a result of 
his carrying on a business, practicing a profes- 
sion or pursuing a vocation, whether in his in- 
dividual capacity or in partnership with others. 


It will be seen that the English definition of 
earned income is rather more liberal than that found 
in Section 209 (a) of our 1924 law, which simply ap- 
plies to “wages, salaries, professional fees, and 
other amounts received as compensation for per- 
sonal services actually rendered.” Apparently the 
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English definition would include in earned income 
the interest on investments which were purchased 
with the savings or accumulation of personal serv- 
ice income. On the other hand, if one should incor- 
porate a business in which the profits were con- 
ceded to be earned income, the profits would be- 
come, from that time forward, “unearned income.” 
If a managing director received for his salary, say, 
£200 in cash that would be earned income; but if 
he received the same amount remuneration in the 
form of dividends it would be treated as unearned. 


Differentiation in Rates 


It being conceded that earned incomes are en- 
titled to preferential treatment, the difficult question 
arises as to the proportions which should be estab- 
lished between the tax rate on such incomes and the 
tax on unearned incomes. Some years ago and be- 
fore the World War had brought on an era of ab- 
normal and excessive rates, the writer of this article 
selected twenty foreign countries in which different 
rates were used for earned and unearned incomes 
and found by a rather laborious and not altogether 
satisfactory tabulation, that the general average in- 
dicated a proportion of 3 per cent on earned to 5 
per cent on unearned income. It is significant that 
this was the exact proportion arrived at by Dr. 
Pierson after much scientific investigation prepara- 
tory to formulatng a system of taxation for Holland. 
It will readily be seen that the problem is greatly 
complicated by the variations on rates of progres- 
sion as well as in the exemptions allowed and the 
grades of income within which the differentiation 
is effective. 

This may be illustrated by the provisions of the 
present law in the United States. The deduction of 
25 per cent permitted in the case of earned income 
would seem to indicate that the rates were in the 
proportion of three to four. But, while this would 
be true of the net taxable income in the grades from 
$5,000 to $10,000, it is not true when the tax on the 
whole taxable income is taken into consideration. 
Up to $5,000 there is no discrimination and the tax 
is the same on earned as on unearned income. As 
we proceed higher, the proportions gradually change 


until we find that at $10,000 they are as 270 to 330 
or 9 to 11. 


In the case of mixed incomes the computation is 
likely to be further complicated by the 20 per cent 
limitation upon the amount which can be reckoned 
as earned income, as also by the requirement in Sec. 
209 (2) to the effect that only such deductions as are 
properly allocable to or chargeable against earned 
income can be allowed in determining the amount in 
favor of such income. 


The differentiation in favor of earned incomes in 
England is of comparatively recent origin. The 
Finance Act of 1907 (7 Edw. 7, c. 13) Section 19, 
provided that earned incomes of over £160 and not 
over £2,000 should be taxed at the rate of 9 pence 
in the pound (34%). The grades of income within 
which this abatement could be secured were en- 
larged by the Finance Act of 1910 (10 Edw. 7, c. 8) 
Sec. 67. Under that act an individual whose total 
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income exceeded £2,000, but did not exceed £3,000, 
could pay at the rate of one shilling in the pound 
(5%) on his earned income. As the regular rate at 
that time on income generally was 1 sh. 2 d., (5.8%) 
the proportions became as 9 to 14 on the lower 
grade of income and as 6 to 7 on the higher. Since 
1920, however, the only relief granted to earned in- 
comes is an abatement of one-tenth and this cannot 
amount to more than £200 (say $953.00) or one- 
tenth of £2,000. The act of 1920 also provides that 
when the return of the husband includes earned in- 
come of the wife, the exemption of £225 may be in- 
creased by nine-tenths of the first £50. This amounts 
practically to an exemption in favor of the husband 
of £50 of his wife’s earned income. The present 
rule is: “Reduce the earned portion of the income 
by one-tenth and treat the remainder as investment 
income.” Under the present system the taxpayer 
makes a return of his income from all sources and 
the Inspector of Taxes makes the one-tenth abate- 
ment. 


It should not be overlooked that, both in this 
country and England, no inconsiderable differentia- 
tion in favor of earned incomes results from three 
incidental factors: 


First—Exemptions: It will hardly be disputed 
that the high exemptions in this country tend to 
exempt altogether from income taxation a vast 
amount of earned income and only to a compara- 
tively slight degree the income from investments. 

Second: The progressive character of the tax 
which prescribes a low rate for the grades of in- 
come within which most earned incomes fall and 
very high rates for the upper grades which are 
mainly composed of profits from investments. Mr. 
L. G. Chiozza Money, a Member of the English 
Parliament and an eminent authority on taxation, 
was so impressed by this fact that, in testifying be- 
fore the Select Committee heretofore referred to, he 
used the following language: 

The fact is that in the large majority of cases graduation 
amounts to differentiation. Small incomes which are num- 
bered by hundreds of thousands are nearly all derived 
from personal exertion. The income in four figures usu- 
ally combines something of personal exertion with some- 
thing of income derived from property. The incomes in 
five figures owe the most to property and the least to per- 
sonal exertion. It follows that such a graduated scale as 
that given in my column A above is both a measure of 
graduation and a measure of differentiation for at each 
step as the scale rises, more and more of the income from 
property enters into the case. Further, while there is no 
one who attaches more importance than I do to taxing 
earned income at a lower rate than unearned, I am quite 
content that no differentiation beyond that affected by 
graduation should be made. 

Third—Inheritance Taxes: The state and Federal 
inheritance taxes in this country and the so-called 
Death Duties in Great Britain operate to load un- 
earned incomes, or the accumulations affected by 
them, with a heavy burden of tax. In this country 
the exemptions are so high as to affect very slightly 
estates composed partly or wholly of earned in- 
comes. Mr. Bernard Mallett made elaborate com- 
putations on this subject with a view to determining 
the extent to which the incidence of death duties 
tended to effect a discrimination between earned and 


(Continued on page 160) 
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The Maze of Official Information 
on the Income Tax 


By DENNIS HARTMAN* 


PART III 


OT ONLY in the mind of the layman, but 

also to the accountant, lawyer or tax spe- 

cialist, income taxes might well be termed 
the riddle of the century. The underlying cause 
for this aside from the intricate complications of the 
law itself, is apparently not so much that there is 
insufficient income tax information available but 
more because this information is so varied in its 
sources and authenticity. 

It might be casually mentioned that though there 
is almost no end to the rulings, decisions, cases, 
opinions, text books and arti- 
cles, to say nothing of the 
many hundreds of booklets 
issued by banks and trust 
companies all over the coun- 
try on this, the great burden 
of the American citizen, for- 
eign countries like Great 
Britain, France and Germany 
have ever so much more of 
an income tax bibliography 
than we have. This might 
be attributed to the youth 
of the real income tax laws 
in this country. 

Within the confines of 
such an article as this, one 
needs must have for an ob- 
ject just the barest outline of 
the sources of information of 
contemporary income tax literature though if space 
and time permitted pages upon pages could very 
easily be covered. 

The first tax law passed in 1862, and expiring in 
1872 by limitation, left behind only discussions in 
dusty old congressional records and decisions that 
were reported in the Internal Revenue Recorder 
and Customs Journal. In 1894 another income tax 
act was passed as part of the Wilson Tariff Act but 
was declared unconstitutional. In 1909 the corpo- 
ration excise tax act was passed, and, to help ad- 
minister it, the Treasury Department issued Regula- 
tions 31. 

The year 1913 saw the first real income tax act. 
Shortly after its passage Regulations 33 was issued. 
These regulations are almost extinct. Under the 
1916 Act these regulations were revised and some 
of its provisions though nominally out of existence 
still seem to hold good. In Regulations 33 Revised, 
former rulings under the 1909 and 1913 Act and 
also court decisions were included as part of the 
regulations themselves. Regulations 33 Revised is 
divided into articles that have headings and some 
paragraphs under them that also have headings. 


* Of the New York Bar. 


O MANY different forms of rulings in 

interpretation of the tax laws are issued 
by the various branches of the Government 
charged with the duty of administering the 
income tax that it is a rare taxpayer who is 
not at sea when confronted with the ordeal of 
determining their relative importance. 


Incorporated in this article is a concise pre- 
sentation of the various sources of official tax 
information, together with explanations of the 
weight to be given to Treasury Decisions, Law 
Opinions, Office Decisions, and other inter- 
pretations of the statute. 
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In fact a number of the articles are followed by 
sections headed rulings. For example, under Article 
8, all the then allowable deductions are enumerated 
with an explanatory paragraph. The same is true 
under a number of other articles. 

To help administer the 1917 war profits and excess 
profits tax, Regulations 41 was issued. We come 
finally to the 1918 Act, which in sectional construc- 
tion seems the basis of all its successors. This act 
was covered by Regulations 45, which embodied all 
of the experience gained through rulings that the In- 
ternal Revenue Department 
had made. The articles of 
these regulations have been 
amended, revised, added to, 
superseded, overruled and so 
generally changed that their 
original identity is lost. It 
was as late as 1919, through 
the efforts of some men, in 
memory of whom there 
should be a bronze tablet in 
every tax man’s office, that 
the Internal Revenue De- 
partment was led to issue 
copies of cases for the infor- 
mation of the public. The 
rulings are published in 
weekly bulletins containing 
supposedly all internal rev- 
enue decisions. Quarterly 
digests contain briefs of these decisions, and semi- 
annually, these rulings are assembled in cumulative 
bulletins and contain all the rulings published dur- 
ing that six months’ period. In April, 1919, the first 
of the cumulative bulletins was issued containing 
Treasury Decisions, Law Opinions, Solicitors’ 
Memoranda, Office Decisions, etc., etc. Even this 
meager information as to the doings of the Internal 
Revenue Department was not given whole heart- 
edly, evidenced by the caution appearing thereon 
as to the use of the rulings in drawing conclusions 
in similar cases. Taxpayers and others interested 
in tax events are continuously cautioned that these 
rulings published in the weekly and cumulative 
bulletins are only for information to show the trend 
of official opinion but in no event are they to be 
assumed as conclusive; where similar facts are 
shown a similar decision may not be rendered. 

The rulings in these bulletins are as follows: 
Court decisions, opinions of the Attorney General, 
Solicitor’s Law Opinions, Solicitor’s Opinions, 
Solicitor’s Memoranda, Advisory Tax Board Recom- 
mendations, Memoranda of the Committee on Ap- 
peals and Review, Treasury Decisions, Office Deci- 
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sions, and Mimeographs. Only a few court deci- 
sions are included in the bulletins, although the 
tendency to include more and more of these is 
apparent. The seeker for tax information as found 
in court decisions at one time went to the regular 
law reports; now there are two series of reports 
devoted to tax cases only. Solicitor’s Law Opinions 
are issued by the Solicitor of Internal Revenue on 
questions that are purely legal, and while they have 
not the authority of Treasury Decisions, they are 
looked upon with a certain amount of respect. 
Treasury Decisions have the highest of authority. 
Office Decisions, or “I. T.’s”, are the most numerous 
of rulings and are the weakest form of authority. 


Ruling Classifications Criticized 


These rulings are classified usually under an 
article of the existing regulations and the corre- 
sponding section of the law in force; sometimes 
classified under two articles of regulations and sec- 
tions of the law. In the body of the case, however, 
it is not unusual to find as many as five or even 
many more points involved, and as many articles 
and sections quoted and referred to. The article 
under which a case is classified and the correspond- 
ing section is, as a result, a rather poor indication 
of the subject matter in the case. The headnotes 
preceding these cases are as dependable as the head- 
notes to court decisions in any of the existing law 
reports. Good indexing and tabulating are indis- 
pensable if the tax information is to be useful to 
those interested. 


Since April, 1919, the Cumulative Bulletins have 
followed in more or less consistent sequence until 
some time in 1922 when the Cumulative Bulletin 
for the period ending December, 1923, was issued. 
The rulings issued in the first five cumulative bulle- 
tins were digested and reprinted in a bulletin called 
Digest No. 19. Subsequently the numbering sys- 
tem of the Cumulative Bulletins was changed to 
I-1, I-2 and so on, till the last one, III-1, for the 
period ending in June, 1924. The next Cumulative 
Bulletin is now overdue. In Cumulative Bulletin 
I-1, there was included in addition to the income 
tax rulings, sales tax, capital stock tax, estate tax 
and miscellaneous other tax rulings. 


In January, 1923, the Department changed its 
plans and began issuing a monthly bulletin instead 
of a weekly one. On May 7, 1923, the publication 
of these monthly bulletins was discontinued and the 
Department reverted to its former policy of a 
weekly publication of decisions. 


The old regulations, though now nominally out 
of force, are rejuvenated every once in a while by 
an amendment. Regulations 33 Revised was 
amended sometime in 1923 and superseded as re- 
cently as March of 1924. Regulations 41 is still 
being amended and changed. Regulations 45 has 
been amended no less than 200 times. Regulations 
62, issued by the Treasury Department in interpreta- 
tion and explanation of the 1921 Act, has also suf- 
fered and Regulations 65, issued by the Treasury 
Department in interpretation and explanation of 
the 1924 Act has already been amended. 
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It will be in order here to mention that bugaboo 
of taxes, unpublished decisions. In view of the 
number of returns filed, the quantity of contested 
cases, field audits, special audits, investigations, 
claims for refund, etc., etc., (and these number hun- 
dreds of thousands), the number of rulings made 
public through the internal revenue bulletin’s serv- 
ice seems small. There is no doubt that all the 
others go into that very capacious book, called un- 
published decisions. While the number of these 
must be enormous, the rulings in the bulletins occa- 
sionally mention only a few, sometimes quoting 
verbatim as much as a whole paragraph. 


In all fairness to the taxpayer, it seems that with 
the names changed, X and Y substituted for num- 
bers, all these unpublished rulings should some day 
be made public. Imagine the howl that would be 
set up by bar associations in general and lawyers 
in particular if the decisions of some courts where 
held secret. The body of American law, while 
founded on acts, statutes, etc., is dependent to a 
great extent on the decisions of the hundreds of 
county, state and Federal courts. Is there any reason 
why our income tax practice procedure and law, 
which is in reality established by precedent, like 
all other law, should not have the benefit of the 
publicity of all these decisions? It does seem no 
more than just that every one should profit by some 
one’s having found an error in a regulation, or rul- 
ing. 

A separate Treasury decision bulletin service at 
one time was maintained. In these files are hun- 
dreds of decisions affecting income taxes going as 
far back as Treasury Decision 1521 issued July 26, 
1909. It is only a very recent accomplishment of 
the Department to include all Treasury decisions 
in the Internal Revenue Bulletin Service. Each 
tax law undergoes so very many changes from its 
original inception that a copy of each form of the 
1924 Act alone fills quite a space on a shelf. 


Regulations 45, 62, and 65 are very similar in 
sequence of articles, though each subsequent one 
is an improvement on its predecessor. The num- 
bers of the articles in these three sets of regula- 
tions do not always coincide. Comparisons of the 
various articles of these regulations are most im- 
portant tools in tax work and no satisfactory deter- 
mination of a question can now be reached without 
due consideration having been given to the changes 
in these articles. 


From time to time the Internal Revenue Depart- 
ment has issued publications, calling them Bulle- 
tions A, B, etc., etc., containing valuable information 
gleaned from rulings, opinions and regulations on 
subjects such as depreciation and obsolescence, de- 
ductions, insurance, etc., etc. 


When the new Board of Tax Appeals began to 
function, pursuant to the provisions of the Act re- 
garding the publicity of their decisions, the decisions 
of the Board were immediately issued in weekly 
pamphlet form. What provisions have been made 
for accumulating and indexing this mass of subject 

(Continued on page 155) 
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Possible Methods of Removing 
Inheritance Tax Difficulties 
Through Federal Action 


By Epwin R. A. SELIGMAN* 


N the preceding article we continued the dis- 

cussion to the point of suggesting the con- 

tinuance of the national inheritance tax, and 
traced the various stages in the history of Federal 
taxation from the period of early reliance on in- 
direct taxes alone down to the recent entrance of 
the Federal Government upon direct taxation. 


What has been called the encroachment of the 
Federal Government upon the sphere of the states 
is moreover a world-wide phenomenon. In well- 
nigh every Federal state similar economic and fiscal 
conditions have brought about analogous results. 
In Austria, in Germany, in Australia—everywhere 
we find the emergence of a Federal corporation tax, 
of a Federal income tax, of a Federal inheritance tax. 
In Australia, which is not bound by some of the 
rigid limitations of our constitution, we even find 
a Federal land tax, imposed long before the war, in 
time of profound peace. The principle of separation 
of sources which is still such an article of faith 
among some of us—direct taxes to the states, indi- 
rect taxes to the nation—may therefore be said to 
have disappeared everywhere, as a result of over- 
mastering economic forces. When taxation was 
light and the needs of both state and nation were 
slight, it was a simple matter to delimit the fiscal 
field of each. But with the economic transition 
which has taken place in modern times and which 
engendered in every Federal state the growth of 
national economic interests, side by side with the 
relative decay of purely state economic interests, 
the emphasis has been shifted. Whatever may be 
the traditional arguments in favor of state sover- 
eignty or local government—and their force is still 
strong with us—there is no doubt that the modern 
industrial system is daily augmenting the impor- 
tance of our national economic life, and is accord- 
ingly tending with us, as everywhere else in the 
world, to an inevitable increase of Federal fiscal 
needs as over against those of the states. Inter- 
state commerce and business are growing apace at 
the expense of intrastate commerce and business: 
the fiscal systems must adjust themselves to these 
revolutionary economic changes. The result is that 
whereas the Federal expenses with us even on a 
normal peace basis will with difficulty be brought 
below the four billion mark (if we include, as of 
course we should, the postal expenses) the total 
expenditures of the states are only about one and 
one-quarter billions. The Federal Government, in 
other words, will continue to need about three times 
as much revenue as all of the states put together. 
If it is claimed that we ought to include local as 


* MeVickar Professor of Political Economy, Columbia University. 
Address before National Inheritance Tax Conference. 


well as state expenditures, making the total of 
state and local needs aggregate actually higher than 
that of the Federal Government, we must not for- 
get the point to be mentioned in the next paragraph, 
namely that local revenues are alimented from the 
immense resource of taxes on real estate and prop- 
erty in general, which cannot be used at all by the 
Federal Government. 


Federal Revenue Sources 


If, in the next place, we contrast the respective 
resources of the states and the nation, what do we 
find? The nation will always continue to enjoy sole 
recourse to the customs duties. In the present tem- 
per of the American people, however, it is unlikely 
that the tariff will yield much more than it does at 
present, namely, a half billion dollars, or about one- 
eighth of the entire revenue, as compared with the 
pre-war period, when the tariff formed the sole 
source of Federal taxation. Moreover, the Federal 
Government is virtually inhibited from securing any 
revenue from direct property taxes, which consti- 
tute the chief reliance of the separate states. We 
know that as a result of our last experience the 
so-called direct tax was repaid to the states. While 
the field of internal indirect taxes will remain open 
to the Federal Government, there is a marked move- 
ment on the part of the states to encroach upon that 
field, as notably, in the recent gasoline taxes and 
the so-called severance taxes, not to speak of the 
stock exchange and similar taxes in other states. 
It is here that we differ again from Canada, where 
states or provinces are without any power to levy 
indirect taxes. But even where the state govern- 
ments do not enter upon what has hitherto been 
considered to be the Federal field, it is unlikely that 
the American people will consent in times of peace 
to any large measure of indirect internal revenue. 
Especially in view of the fact that we have volun- 
tarily abandoned, through the Eighteenth Amend- 
ment, a Federal revenue which could easily have 
reached without hardship the sum of a billion or a 
billion and a half dollars, it is probable that our 
Federal indirect internal revenue system will in the 
future be limited largely to the tobacco tax, to a 
few stamp duties, and to a very restricted number 
of excises. The chief reliance of the future in meet- 
ing the four billions and more of expenses will have 
to be on direct taxes. 


As to this there is, indeed, no doubt that the in- 
come tax, both individual and business, will continue 
to play the chief role here. But in view of the 
growing demand for a reduction of high income-tax 
rates, is it safe to assume that we shall not have to 
rely to a far greater extent than at present upon 
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the revenue from inheritance taxes? It is true that 
our present estate tax yields only an insignificant 
revenue: In 1924 only 103 millions, this year about 
one hundred and fifteen millions, plus whatever may 
be expected from the gift tax, or say between 120- 
125 millions in all. But if we had the right kind 
of a tax, administered in the right way, it would 
not be difficult to secure a revenue of at least several 
hundred millions from this source alone—a revenue 
which would bear a fairly respectable relation to 
the future revenue from the income tax. Do not 
forget that in Great Britain the death duties before 
the war yielded considerably more than half as 
much as the income tax. In fact the percentage 
was nearer sixty per cent. The figures for a num- 
ber of years are appended herewith: 


In millions of pounds 


1911-12 1912-13 1913-14 
a. el re 44.8 44.8 47.2 
Death duties ............ 25.4 25.2 27.4 
Per cent of income tax. ..56.7 56.3 58.0 


In France, in fact, despite the high war-income 
tax, the inheritance tax even at present forms a 
still larger share of the total. In 1923 the inherit- 
ance tax yielded 2,770 million francs as against 
3,790 millions from the income tax, i. e., the yield 
of the inheritance tax was 72.8 per cent of that of 
the income tax or almost three-quarters as much. 
These figures show what fiscal potentialities are 
contained in the inheritance tax. 


Inheritance Tax Yields Compared 


Compare them with our American statistics. In 
1924 the inheritance tax yielded 103 millions and the 
income tax 1,842 millions, i. e., the inheritance tax 
yielded only 5% per cent of the sum yielded by the 
income tax. Even in Great Britain, at the present 
time, with the very high income tax, the inheritance 
tax yields 171% per cent of the income tax—the 
figures for 1923-24 being 57.8 millions and 329.9 
millions respectively. With the gradual and im- 
pending reduction in the income tax rates, the in- 
heritance tax will yield a growing percentage, even 
if it does not reach the pre-war figures. And while 
our American ratio of 5% per cent may not attain 
the 60 per cent of Great Britain or the 70 per cent 
of France, it can surely be made to reach from 25 
per cent to 50 per cent. In other words, the inherit- 
ance tax yield of the future can, under proper man- 
agement, amount to from one-quarter to one-third 
of the yield of the future income tax. At all events 
from the point of view of fiscal needs and fiscal 
achievements it is probable that a Federal inherit- 
ance tax will be increasingly important in this 
country. It is significant, as an indication of the 
recent development, to note that the new German 
law of 1924 reserves the entire proceeds of the in- 
heritance tax to the Federal Government, and bids 
the states to be satisfied with other sources of 
revenue. 

What now are these other sources of revenue 
upon which our states can rely? In the first place 
we have the whole domain of real and personal prop- 
erty taxation, upon which the Federal Government 
cannot encroach. In the second place, we have the 
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new engine of taxation of which advantage is only 
beginning to be taken by our states; the field of 
income taxation, both personal and business. This 
is indeed not an exclusive field, for it is occupied by 
the Federal Government as well. But the possible 
limits of a state income tax system are set only by 
considerations of taxable capacity. Compared with 
these two sources of revenue, real estate and income, 
the inheritance taxes play only a small role in the 
states. In 1922 out of total revenues of one and one- 
quarter billions the state inheritance taxes yielded 
only sixty-five millions or about 5% per cent. 

It may be conceded, however, that the loss of even 
these sixty-five millions would be seriously felt in 
some of our states. From this, however, simply 
follows the conclusion that whatever arrangement 
be made in the future, the fiscal interests of the 
states must be safeguarded. My suggestion of a 
division of the yield to be considered in a moment 
will result in at least as much revenue to the states 
as accrues to them at present. 

If, therefore, we combine these two considera- 
tions, on the one hand the relatively greater future 
needs of the Federal Government as compared with 
those of the states, and on the other hand the guar- 
antee that the fiscal resources of states must not be 
impaired, it follows that the argument in favor of 
a Federal inheritance tax is by no means a weak one. 
And if we add to this fiscal argument the other argu- 
ment that the imposition of the Federal inheritance 
tax will solve the problem of uniformity of taxation, 
it seems difficult to resist the conclusion in favor of 
a Federal inheritance tax. This conclusion is 
strengthened by two other considerations. The one 
is the possibility afforded by a Federal estate tax 
of reaching effectively the mass of tax-exempt 
bonds, both Federal and local, which it seems. so 
difficult to bring into the dragnet of our income 
taxes, and the existence of which constitutes such 
a blot on the American endeavor to secure equality 
of taxation. The other consideration is that even 
when we have solved the problem of interstate 
double taxation we shall continue to be confronted 
by the difficulties of international double taxation. 
With these a system of state inheritance taxes is 
wholly incompetent to deal. For the separate states, 
without any international standing or treaty-making 
power, will be powerless to make arrangements 
with foreign countries analogous to those which 
have been initiated abroad and which alone promise 
an escape from an evil which is growing apace with 
the spread of the world economy. So that from 
almost every point of view a Federal inheritance 
tax seems not only defensible, but necessary. 


It is true that the recent Australian Royal Com- 
mission on Taxation of 1921-22 recommended the 
reservation of the inheritance tax for the separate 
states; but the Commission was able to arrive at 
this conclusion only by suggesting that in return 
all income taxes should be reserved exclusively for 
the Federal Government or what they there call the 
Commonwealth. A subsequent conference between 
the Commonwealth and the state executives in 1923 
made a new proposal, viz., that the inheritance 
taxes should stay as they are, but that the income 
tax should be divided, the states to limit them- 
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selves to the personal income tax, the common- 
wealth to the corporate income tax (or as it is there 
called the company tax). Neither of these plans 
has been adopted, but it is significant that agree- 
ments have just been concluded between the Com- 
monwealth and each of the states (except Western 
Australia) that the entire income tax, state and 
Federal, should be collected by the Federal au- 
thority, with only a single return from the tax- 
payer. 

Whatever we may think of this income tax solu- 
tion, which is not now before us for discussion, it 
is clear that the proposal of the Australian commis- 
sion to leave the inheritance tax to the states and 
the income tax to the nation would not be accept- 
able to us. If our states had to choose between an 
income tax and an inheritance tax there is little 
doubt that they would prefer the former. But the 
experience of the United States, like that of every 
other federal government, shows that they cannot 
have both. The states, in other words, must make 
up their minds that in addition to the tax on real 
and personal property, which they now enjoy, they 
cannot continue to demand the exclusive use of 
either the income or the inheritance tax. The time 
of such segregation of sources has gone by here as 
in every other federal country. Whether or not 
we have state inheritance taxes, the Federal inherit- 
ance tax will continue to form an indispensable 
element in our Federal tax system. 


If then we must have a Federal inheritance tax, 
the second question is what kind of an inheritance 
tax? It is necessary here only to revert to our 
earlier explanation as to the two forms of the in- 
heritance tax, the estate tax and the share tax. In 
England the death duties comprise both categories ; 
with us as in Australia the Federal Government 
levies one kind and the state governments another 
kind. But if, as I suggest, there should be primarily 
a single Federal inheritance tax it ought surely to 
combine both elements, for reasons not only of 
revenue but of equity. We raise at present from all 
our inheritance taxes, Federal and state, about two 
hundred million dollars. With a uniform, improved, 
and adequately guarded system we could secure, at 
the same rates or even with somewhat lower rates, 
over double what we are now raising. In England 
the social income is only about one-third of that 
of the United States, yet the proceeds of the inherit- 
ance tax are very much greater than in the United 
States, amounting in 1924 to about two hundred and 
seventy-five millions of dollars. Were our tax as 
successfully administered as in Great Britain and 
with similar rates, the revenue would be some seven 
or eight hundred millions. The trouble with our 
Federal inheritance tax is not in the rates, as our 
esteemed Secretary of the Treasury thinks. The 
English rates are higher, and the French rates are 
much higher than with us; all of which does not 
prevent them from raising far larger and continually 
increasing revenues from this source. We have a 
defective law and a still more defective adminis- 
tration. With an improved law, with the enforce- 
ment of the gift tax, with the rendering impossible 
the evasion of the inheritance tax through our 
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absurd incorporation of individuals and with a 
proper kind of administration, we should soon find 
that our revenues would be greatly augmented, even 
though the rates were diminished. With a revenue 
of several hundreds of millions, it would then be 
possible to hand over to the states a portion of the 
yield, whether it be twenty-five per cent or thirty- 
five per cent, with the result not only that the Fed- 
eral Government would get more than at present, 
but that the states would secure as much as they 
now receive or could in the future secure through 
independent action. 


Division of the Revenue 


The third question is this: If a part of the yield 
is to be apportioned to the states, how shall the 
division be carried out? It would be simple to say, 
as for instance, until recently in the German empire, 
that each collecting district should have returned 
to it a fixed proportion of the whole. This solu- 
tion would not be satisfactory for us, partly because 
of the divergence of economic interests alluded to 
above. The criterion of apportionment ought to be 
carefully studied by a national commission, ap- 
pointed for this purpose. There are, at least, three 
such possible criteria and perhaps more which in 
my judgment ought to be combined in attempting 
to solve the problem. One criterion obviously is the 
relative population of the states. The second which 
would somewhat modify the first, is that of the rela- 
tive wealth of the states, or perhaps even the rela- 
tive real-estate values in the states. Even this, how- 
ever, would fail to satisfy certain states, where 
there exist special kinds of property such as rail- 
roads or public utilities, the securities of which are 
widely held in other states. I should suggest, there- 
fore, that as a third element in this joint norm or 
criterion, attention might be paid to the relative 
values of railroads or of other public utilities, or, 
in special cases, of other industrial enterprises. 

By a combination of such criteria we should arrive 
at a norm which would serve as a fairly satisfactory 
basis for the apportionment of the tax. If ten mil- 
lions were for instance collected from a given state 
and 60 per cent were reserved for the Federal Gov- 
ernment, the application of this composite criterion 
might reduce, or perhaps augment, the four millions 
which would normally be returned to the state. But 
whether the amount were three millions or five mil- 
lions, all the states would be treated in the same 
way, and the possibility of multiple taxation would 
be eliminated. 


We come, finally, to the fourth point which is that 
of avoiding any impairment of state rights. The 
project, as outlined above, does not say to the states 
that they shall not levy any inheritance taxes. It 
asserts that the Federal Government will be 
glad to return to the states as much as, or more 
than, they are now getting for themselves, and that 
too with an avoidance of all the difficulties of double 
taxation under which their citizens now suffer. In 
all this there is no impairment of state rights. It 
would no doubt entirely satisfy the states from the 
fiscal point of view. But if a particular state should 
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be discontented, it would still be at liberty to levy 
an additional inheritance tax of its own, as at pres- 
ent. It is unlikely, indeed, that it would do so, inas- 
much as all of its citizens would already be subject 
to the high Federal tax. If any state, however, 
desired to levy such a separate tax, it ought to be 
held in line by the simple condition that it could 
receive its allotted share of the Federal tax only in 
case it observed, in the levy of its own tax, the above 
criterion designed to avoid double taxation. This 
also would be no impairment of states’ rights—it 
would simply extend to the inheritance tax the prin- 
ciple of affixing certain conditions similar to those 
that are now found in our system of Federal grants 
or allotments for roads and for other purposes. 


It might be claimed that the plan of apportion- 
ment here sketched is open to constitutional objec- 
tions. As to this, it is to be remembered that as far 
back as 1837 the Federal Government distributed 
its surplus revenue among the states, and that for 
some years now it has been making annual grants 
to the states. If it be contended that this practice 
is not equivalent to apportioning among the states 
particular taxes collected by the Federal Govern- 
ment, the answer is that here also we have a prec- 
edent. During the Civil War the Federal Govern- 
ment collected a direct tax which was subsequently 
distributed among the states. If the Government 
may repay 100 per cent of a tax, it obviously has 
the right to repay 35 per cent or 50 per cent. 


If doubts still remain on that score, they can be 
dispelled by utilizing the present 25 per cent credit. 
In other words, a portion of the tax can be credited 
to the states, and even, if so desired, collected by 
and paid to state officials, while only the surplus 
would then be collected by Federal officials. To 
this method it is difficult to see any possible con- 
stitutional objection. 


Finally, if it be argued that the method of appor- 
tionment is apt to lead to extravagance, we have 
only to point out that the balance of advantages 
seems to be in favor of the practice as witnessed by 
the recent rapid spread of the movement toward 
Federal grants. Above all we must not forget that 
this arrangement is simply an expression of the 
method of apportionment of state revenues to locali- 
ties which has long been practiced in state finance 
to the advantage of all concerned. 


The present plan of allowing 25 per cent reduc- 
tion of the Federal estate tax for state taxes is 
ingenious, and marks a step forward in avoiding to 
a certain extent interference with state revenues. 
But it has two defects: 25 per cent of the present 
Federal estate tax affords too little relief to many 
states which now secure more than this from their 
own inheritance taxes. Furthermore, it does nothing 
to remedy the worst of existing evils, namely mul- 
tiple taxation. If this provision be retained I pro- 
pose that the proportion be increased to 50 per cent, 
but only on condition that each state observe the 
criterion of apportionment designed to remove 
double taxation. 


The suggestion developed in this address would 
be more far-reaching than the existing plan, even 





April, 1925 


if amended. It accomplishes four purposes: It gives 
the Federal Government a greater revenue than 
at present and renders possible a further reduction 
of the income tax; it gives the state governments at 
least as much revenue as at present; it lightens the 
burden on individual taxpayers because it spreads 
the load over a greater field, extending the tax to 
many who ought to bear their share but who now 
contrive to escape; and it removes once and for all 
the intolerable evil of simultaneous double taxation. 
From the point of view of adequacy, of equality, of 
uniformity, the proposed plan offers a distinct im- 
provement over existing conditions. 

We see then that it is possible for the Federal 
Government to help in accomplishing a much 
needed reform. A continuance of the present situa- 
tion is unbearable. A way out of the difficulty so far 
as double taxation among the states is concerned 
can indeed be found by interstate agreements—uni- 
versal or sectional. But even such a system will not 
obviate the possible rivalry of the future between 
the Federal and the state governments. Is it not 
wiser to attempt to solve both problems at once, 
that is, to retain for the Federal Government a reve- 
nue which will in the future be increasingly indis- 
pensable to it, to afford to the state governments all 
the revenue which they can reasonably expect from 
this source, and to achieve at one blow the uniform- 
ity of taxation which is so ardently desired by all? 
We need in the inheritance tax as in many another 
domain of fiscal and economic life the disappearance 
of the feeling of opposition between state and nation 
and the growth of a feeling of co-operation. In- 
stead of thinking in terms of sovereign states and 
Federal encroachments we must learn, in finance as 
in economics, to speak more and more in terms of a 
co-operative effort which will preserve all that is 
best in local and sectional vigor and yet at the same 
time bring our institutions into line with the funda- 
mentally changed conditions of a national life. Uni- 
formity of taxation as among all our citizens is one 
of the imperative needs resulting from this change 
of conditions: let us not lightly turn away from the 
possibility of its achievement by utilizing the joint 
endeavors of state and nation alike. 


Rules for Admission to Practice Before 
Board of Tax Appeals Upheld 


HE Circuit Court of Appeals of the District of 

Columbia held in the case of Goldsmith v. United 
States Board of Tax Appeals that the Board of Tax 
Appeals is authorized to make and enforce reason- 
able rules for admission to appear before it, and 
that in disqualifying the appellant authority granted 
it by Congress had not been abused. 

The court held that “the right to appear before 
one of the Departments of the Government is not an 
inherent right, but a privilege granted by law and 
subject to such limitations and conditions as are 
necessary for the protection of both the Depart- 
ment and the public.” 
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Jurisdiction of the United States Board of 
Tax Appeals 
(Continued from page 138) 

1920 arose in part from a failure of the Commis- 
sioner to allow as a deduction from the gross in- 
come of the year 1920, the excess of a net loss sus- 
tained by the taxpayer in 1919 over the net income 
for 1918. Section 204 (b) of the Revenue Act of 
1918 gave the taxpayer the right to this deduction. 
To determine the net income for 1918 the Board 
reviewed the decision of the Commissioner disal- 
lowing deductions for 1918, although no deficiency 
was proposed to be assessed for that year. 


The appeal of E. J. Barry (supra note 9) was 
from a proposed assessment contained in a de- 
ficiency letter mailed July 5, 1924. An audit of tax- 
payer’s books and returns for 1920 and 1921 had 
been made showing an over-assessment for 1920 
and an additional tax due for 1921. The taxes for 
both years had been paid. The deficiency letter 
proposed to assess the difference between the de- 
ficiency for the year 1921 and the over-assessment 
for the year 1920. The taxpayer in his appeal 
claimed deductions for both years. The Commis- 
sioner moved to dismiss the appeal for the reason 
that there had not been, so far as 1920 was con- 
cerned, since the enactment of the Act of 1924, a 
determination of a deficiency tax due for that year. 
It was held that the jurisdiction of the Board in 
this case was not limited to 1921 as the only year 
in which there had been a determination of a de- 
ficiency.** “We are of the opinion that the Board 
has jurisdiction to consider taxpayer’s appeal and 
to determine the correctness of the deficiency 
asserted by the Commissioner, even though the 
deficiency may be reduced by proof that the over- 
assessment for the year 1920 is greater than that 
determined by the Commissioner, as well as by 
proof that the additional tax for the year 1921 is 
excessive.” 

VII. Jurisdiction to consider questions which were not 
raised before the Commissioner: 


The taxpayer filed a protest against a deficiency 
because the Commissioner failed to allow sufficient 
depreciation on capital assets. The protest for an 
unknown reason failed to reach the person in charge 
of the audit of taxpayer’s return. The Commis- 
sioner moved to dismiss the appeal from his deter- 
mination set out in the deficiency letter for the 
reason that such determination was not based upon 
the disallowance of depreciation, therefore a ques- 
tion was being submitted on appeal which was not 
raised before the Commissioner. The Board held 
that,“ * * * We find nothing in the law which 
would operate to defeat the taxpayer’s right to raise 
for the first time on his appeal to this Board any 
question relating to the correctness of the deficiency, 
whether the taxpayer did or did not protest in any 
respect the proposed deficiency before a final deter- 
mination thereof by the Commissioner.” 

(Continued on page 150) 





84 See also appeal of Tel-Electric Company, decided January 
29, 1925. Vol. I, Board of Tax Appeals Reports, page 434. Com- 
merce Clearing House Board of Tax Appeals Service, page 2288. 
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Editorial Review 


Capital Levies 


Much of the growing opposition to the levy of 
an estate tax by the Federal Government is based 
upon the belief that such a tax is undesirable be- 
cause levied on the basis of capital. Practically 
everyone will agree that it is unwise to use up 
capital for current expenditures. A large part of 
the Government’s revenue is converted into capital 
in the form of public buildings, construction of roads 
and canals, reduction of the public debt, etc., but 
most of it goes for expenditures that would classify 
as current items and unfortunately much is wasted. 
If then an estate tax actually uses up more capital 
than an income tax or other forms of taxation, 
there is at least one good indictment against the 
Federal estate tax. 


Where provision is made by insurance for the 
payment of a death tax, it operates practically as an 
income tax. Unless forced liquidation necessitates 
sale of assets at a sacrifice, there appears to be no 
greater destruction of capital in the collection of a 
given amount of revenue based upon the value of 
estates than there is in the collection of the same 
amount on the basis of income. Any tax must be 
paid either out of income or capital. To the extent 
that a tax paid out of income reduces savings it 
acts as a tax on capital. 


There may, therefore, be a reasonable difference 
of opinion as to whether one form of tax in the ab- 
stract is a greater economic evil than another. How- 
ever, when inheritance or estate taxes become so 
high as to discourage capital accumulation there is 
an undesirable destruction of capital. Due to over- 
lapping of state and Federal levies, evidence exists 
that the danger line has been passed. It is therefore 
urgent that co-operative action between the various 
states and the Federal Government be taken to 
eliminate exorbitant death tax levies for strictly 
economic reasons; to say nothing of elementary jus- 
tice due taxpayers who are victimized by the exist- 
ing anomalous situation. 


Uniform Tax Laws 


The tax inequities existing in this country as a 
result of conflicting tax laws have a counterpart 
in the results of the operation of foreign national 
taxing jurisdictions, especially on the continent of 
Europe. 

The League of Nations has provided an agency 
throvgh which co-operative action by the various 
coutitries may be taken to eliminate some of the 
grosser tax evils. An international committee of 
experts, of which Dr. E. R. A. Seligman of Colum- 
bia University was a member, has worked out a 
plan for amelioration of overlapping taxes on tax- 
payers having business in more than one country, 
or having a residence in a different country than 
the source of income, and for prevention of tax 
evasion by those so situated. These recommenda- 
tions, recently submitted to the financial committee 
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of the League of Nations, offer some valuable sug- 
gestions for consideration in drafting uniform tax 
laws for the states of the United States. 


In paraphrase, the recommendations of the 
League of Nations tax committee are as follows: 

Subject to certain exceptions, personal income 
tax should be levied only by the country of domi- 
cile. The conclusion of bilateral conventions is 
suggested when, for special reasons, a state other 
than a state of domicile finds necessity for impos- 
ing a general tax on income arising from immovable 
property and agricultural, industrial and commer- 
cial undertakings. 


Revenue from all kinds of immovable property, 
such as industrial, commercial and agricultural 
undertakings and mortgages should be taxed only 
in the country of origin. 

Industrial enterprises carried on in several coun- 
tries should be taxed according to the yield of the 
branch within each country, and in the case of 
shipping, taxation should be levied only in the 
country of origin. 

Only the State in which the source of income is 
situated has the right to impose impersonal or 
schedular taxes. In case an industrial or commer- 
cial enterprise is conducted in several countries, 
each of the contracting states should tax that por- 
tion of net income produced in its own territory. 

As regards transferable securities, only the state 
in which the debtor—namely, the office paying the 
interest—is domiciled normally should be entitled 
to levy the schedular tax. Nevertheless, the com- 
mittee recommends the conclusion of agreements 
by which reimbursement or exemption from this tax 
would be allowed in the case of securities, deposits 
or current accounts of persons domiciled abroad 
or by which the tax should be levied by the state in 
which the debtor is domiciled. 

Rules adopted for the general income tax should 
be applied to permanent taxes on the taxpayer’s 
total wealth or capital and to death duties. 

The most effective method of avoiding tax 
evasion is for revenue authorities to supply other 
countries on the basis of reciprocity, in respect of 
persons or companies domiciled in those countries 
such information as is required for tax assessment. 
International agreements should be concluded, 
together with simultaneous education of public 
opinion. The committee emphasizes that several 
obstacles to fiscal evasion reforms exist, of which 
the most important is “inviolability of banking 
secrecy.” 

Emphasizing that any practical application of the 
above recommendations is dependent on agreement 
regarding the definition of domicile, the committee 
explains that it considered this question exclusively 
from the viewpoint of fiscal domicile. For the pur- 
poses of a general income tax the committee deems 
that fiscal domicile should mean the state in which 
the individual taxpayer normally resides or has a 
permanent home. 
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Concerning difficulty in the collection of taxes 
owing to the residence abroad of the taxpayers, it is 
recommended that the authorities of a given state 
act for other states in the collection of taxes and in 
“measures against tax evasion in the interest of all 
taxpayers, because the countries by recovering a 
yield on concealed revenue would be enabled to re- 
duce taxes or redeem their loans.” 


Finally, besides urging further study of the prob- 
lems, the committee suggests the creation of an 
international body to handle the procedure of con- 
ciliation or arbitration in the interpretation of con- 
ventions concluded by countries concerning double 
taxation and tax evasion. 





Four New Members Added to Personnel 
of Board of Tax Appeals 


HE Board of Tax Appeals now consists of 

sixteen members as a result of the confirma- 
tion by Congress of four new members appointed 
by President Coolidge. The new officials are: 
William R. Green, Jr., of Iowa, Percy W. Phillips 
of New York, Logan Morris of Utah and William 
L. Lowe of Texas. 


Mr. Green, who was formerly a member of the 
staff of the Solicitor of Internal Revenue, but who 
has been in private practice in Chicago, is the son 
of Chairman William R. Green of the Ways and 
Means Committee of the House of Representatives. 


Mr. Phillips has been associated with Sackett, 
Chapman, Brown and Cross, attorneys of New 
York. He has specialized for the past five years on 
Federal and state income taxes and the inheritance 
tax. He was graduated from the Cornell Law 
School in 1915. His appointment was recommended 
by Senator James W. Wadsworth, Jr., member of 
the Senate Finance Committee. 


Mr. Morris was formerly secretary to Senator 
Smoot, chairman of the Finance Committee of the 
Senate. At the time of his appointment to the 
Board of Tax Appeals he was Assistant Solicitor 
of Internal Revenue. 


Mr. Lowe is a former law partner of Representa- 


tive John G. Garner, of Texas, the ranking Demo- 
crat of the Ways and Means Committee. 





Additional Tax of $28,500,000 Alleged to be 
Due on Ford Stock Sale 


EFICIENCY assessments totaling approxi- 
mately $28,500,000 have been made by the 
Treasury Department against former owners of 
the minority stock in the Ford Motor Company for 
income tax alleged to be due on profits made by 


the stockholders from the sale of their interests to 
Henry Ford in 1919. 


Chief among the former minority stockholders is 
Senator James Couzens, whose additional assess- 
ment is fixed at $10,000,000. Senator Couzens 
charges that the action of the Treasury Department 
is a recrimination for his activities as chairman of 
the special senate committee which is investigating 
the Bureau of Internal Revenue. 
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Jurisdiction of the United States Board of 
Tax Appeals 
(Continued from page 147) 

When a taxpayer brings his case be- 
fore the Board he proceeds by trial de novo. The 
record of the case made in the Internal Revenue 
Bureau is not before the Board except insofar as it 
may be properly placed in evidence by the tax- 
payer or by the Commissioner. The Board must 
decide each case upon the record made at the hear- 
ing before it, and, in order that it may properly do 
so, the taxpayer must be permitted to fully present 
any questions relating to his tax liability which 
may be necessary to a correct determination of the 
deficiency. To say that the taxpayer who brings 
his case before the Board is limited to questions pre- 
sented before the Commissioner, and that the Board 
in its determination of the case is restricted to a 
decision of issues raised in the Internal Revenue 
Bureau would be to deny the taxpayer a full and 


complete hearing and an open and neutral consider- 
ation of his case.”’*® 


In the appeal of the Gutterman Straus Com- 
pany,*® decided December 29, 1924, the Board (Mr. 
Smith) tersely said, “This Board was not created 
for the purpose of reviewing rulings made by the Com- 
missioner but was created for the purpose of deter- 
mining the correctness of deficiencies in tax found by the 
Commissioner. If the deficiency in tax found by 
him is greater than the true deficiency the Board 
has authority to decrease it; if it is less than the 
true deficiency, the Board has authority to increase 
it. Appeal of the. Hotel de France Company, Vol. 
I., B. T. A. 2.” 


VIII. The “Special Assessment” or “Relief Sections” 
of the Acts of 1918 and 1921: 


In all the several appeals pending before the 
Board involving the application of the “special as- 
sessment” (sections 327 and 328 of the Acts of 1918 
and 1921) the Commissioner has interposed a mo- 
tion to dismiss, alleging that the Board is without 
jurisdiction to review the discretion vested in the 
Commissioner to make determinations under those 
sections. In the appeal of the Oesterlein Machine 
Company,*' decided December 11, 1924, the motion 
to dismiss was based upon two general propositions: 
(1) that determinations of the Commissioner under 
these sections involve an exercise of discretion 
which is not reviewable, and (2) that a review of 
the Commissioner’s computation of the tax under 
the “Special Assessment” sections would necessitate 
making public in the hearing of the appeal, records 
of the Commissioner in violation of the so-called 
“secrecy provisions” of the Revised Statutes. In 
support of the proposition that the Commissioner 
is invested with unreviewable discretion, the gov- 
ernment counsel chiefly relied upon Section 327, 
subdivision (d) which reads as follows: “Section 
327. That in the following cases the tax shall be 
determined as provided in Section 328: * * * 


CC /-_ 2 





85 Appeal of EB. J. Barry, (supra note 9). 

86 Vol. I, Board of Tax Appeals Reports, page 243; Commerce 
Clearing House Board of Tax Appeals Service, page 2165. 

87 Vol. I, Board of Tax Appeals gy tes page 159; Commerce 
Clearing House Board of Tax Appeals Service, page 2109. 
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(d) where upon application by the corporation the 
Commissioner finds and so declares of record that 
the tax if determined without benefit of this section 
would, owing to abnormal conditions affecting the 
capital or income of the corporation, work upon the 
corporation an exceptional hardship evidenced by 
gross disproportion between the tax computed with- 
out benefit of this section and the tax computed 
by reference to representative corporations specified 
in Section 328.” 

The position of the Government was that this 
section requires that the “Commissioner find” and 
declare of record that an abnormality exists. The 
Board denied that this phraseology conferred an un- 
reviewable discretion upon the Commissioner which 
would create an implied exception to the clear ex- 
pressions of the statute that the Board has jurisdic- 
tion to entertain appeals involving “deficiencies,” 
not expressly excepting any. 

The Government urged that Congress had made 
clear its intention that the Commissioner’s action 
should be unreviewable in the enactment of the so- 
called “secrecy provisions” contained in Sections 
3167 of the Revised Statutes as re-enacted by Sec- 
tion 1018 of the Revenue Act of 1924. Under the 
Relief Sections (327 and 328) in specified instances 
a corporation’s tax may be determined by a com- 
parison to normal concerns of like character. It 
was urged that the “secrecy provisions” made un- 
lawful disclosures from the Commissioner's files 
and records of the material necessary to the deter- 
mination of the applicability of, and the correctness 
of the computations under the Relief Sections. 
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Therefore, the Board whose hearings are public, 
could not have been intended to have jurisdiction 
to review those determinations. 

The Board held that the “secrecy provisions” did 
not oust its jurisdiction and that the Board had 
power to compel “the production of all evidence 
pertinent and material to a cause at issue before it. 
eT The motion to dismiss for lack of juris- 
diction was denied.** 


The language above quoted indicates that the 
Board may compel the production of the Commis- 
sioner’s files containing data of comparatives or rep- 
resentative concerns. As an administrative body 
the Board does not possess the power inherent in 
courts to punish for contempt for disobedience to 
a subpoena. Unlike the Interstate Commerce Act 
(Section 12), U. S. Compiled Statutes, Section 8576, 
the Revenue Act of 1924 does not provide for invok- 
ing the aid of the United States courts to compel 
persons to appear before the Board and produce 
books and papers if so ordered. Section 900 (i) of 
the Revenue Act of 1924 provides: “For the effi- 
cient administration of the functions vested in the 
Board or any division thereof, any member of the 
Board may administer oaths, examine witnesses, 
and require, by subpoena ordered by the Board or 
any division thereof and signed by the members, 





38 Accord: Appeal of Brownsville & Matamoros Bridge Co., 
decided January 13, 1925. Vol. I, Board of Tax Appeals Reports, 
page 320. Commerce Clearing House Board of Tax Appeals 
Service, page 2215. Appeal of Whitney-Roth Shoe Company, 
decided January 31, 1925. Vol. I, Board of Tax Appeals Reports, 
page 453. Commerce Clearing House Board of Tax Appeals 
Service, page 2300. 





“THE SYSTEM THAT SUPPLANTS ALL OTHERS” 





The te & 
Visible Record 
Systems 


Speed- Accuracy- Economy 


THE MODERN METHOD 


Because—it combines all the good features of the card, and other index devices into a book form. 


To visualize your records with the “ 


DC Multiple prong visible system"’ means you will be 


able to locate any particular item, in one-fifth of the time you are now using in your present method; 


at a great saving in cost to the business. 


The ADCO “Visible” 


is the perfect binder device to meet the demands for a practical, simple and convenient device. 


“Visible” is as essential in any business institution as the cash register, ledger or the 


typewriter. You don't have to change your system to adopt it. 


W. G. LLOYD COMPANY, 626 South Clark Street, Chicago, Illinois 
Our Representatives Call Everywhere—Expert Service 








When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 





152 THE NATIONAL INCOME TAX MAGAZINE 


(1) the attendance and testimony of witnesses, and 
the production of all necessary returns, books, 
papers, documents, correspondence, and other evi- 
dence, from any place in the United States at any 
designated place of hearing * * *,” 

At an oral hearing March 11, 1925 in the appeal of 
the Youngstown Bread Company, docket number 
1333, the Commissioner refused to obey a subpoena 
duces tecum, which had been served upon him. The 
Board granted a continuance and suggested that 
taxpayer’s remedy in such a case was an application 
to a court for a writ of mandamus. 

IX. Deficiencies in tax imposed by statutes prior to the 
Revenue Act of 1916: 

The Board has no jurisdiction over appeals from 
proposed assessments of deficiency taxes under 
acts prior to 1916.°° Section 280 merely mentions 
taxes imposed by “the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 1918 or 
the Revenue Act of 1921, or by any such Act as 
amended.” 

X. Appeals which go only to the remedy of collection: 

The Board has jurisdiction over appeals which go 
only to the remedy of the collection of the taxes. 
In the appeal of the National Refining Company 
of Ohio, et al.,*° decided December 23, 1924, it was 


38 Appeal of David B. Mills, decided December 18, 1924. Vol. 
I, Board of Tax Appeals Reports, page 199. Commerce Clearing 
House Board of Tax Appeals Service, page 2145. Appeal of Mr. 
and Mrs. John Guitar, decided December 18, 1924. Vol. I, Board 
of Tax Appeals Reports, page 213. Commerce Clearing House 
Board of Tax Appeals Service, page 2145. Appeal of Charles J. 
Kinsel, decided March 9, 1925. (Not yet reported). 
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held that the Board has jurisdiction to determine 
whether or not an assessment of a deficiency is 
barred by the statute of limitation contained in 
Section 250 (d) of the Revenue Act of 1921 and 
Section 277 (a) (2) of the Revenue Act of 1924. 
The Board has also held that it may determine 
whether an assessment is barred by Section 277 (2) 
of the Revenue Act of 1924 as limited by Section 
278 (a) of that Act.*t The Commissioner announced 
that he does not acquiesce in the decision in the 
National Refining Company of Ohio.*? 


XI. Appeals involving penalties for false or fraudulent 
returns: 


The Board has decided in the appeal of Gutter- 
man Strauss Company,** decided December 29, 
1924 that it has jurisdiction to review a proposed 
assessment by the Commissioner of the 50 per cent 
addition to tax authorized by Section 275 of the 
Revenue Act of 1924 upon the ground that the tax- 
payer has filed a false and fraudulent return.** 


40 Vol. I, Board of Tax Appeals Reports, page 236. Commerce 
Clearing House Board of Tax Appeals Service, page 2160. 

41 Appeal of John W. Collinson, decided January 31, 1925. Vol. 
I, Board of Tax Appeals Reports, page 561. Commerce Clearing 
House Board of Tax Appeals Service, page 2372. 

42 Vol. IV, Internal Revenue Bulletin, page 10, February 23, 
1925. 
43 Vol. I, Board of Tax Appeals Reports, page 243. Commerce 
Clearing House Board of Tax Appeals Service, page 2165. 

44 Accord: Appeal of A. B. Cohn and wife, decided January 
8, 1925. Vol. I, Board of Tax Appeals Reports, page 279. Com- 
merce Clearing House Board of Tax Appeals Service, page 2187. 
Appeal of The Erie Coca Cola Bottling Company, decided January 
31, 1925. Vol. I, Board of Tax Appeals Reports, page 531. Com- 
merce Clearing House Board of Tax Appeals Service, page 2352. 
See also appeal of John W. Collinson, (supra note 41). 
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OU will find this book entirely 
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lated audit report has been fully repro- 
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ceivable, inventories, deferred charges, 
investments and funds, plant assets 
and intangibles, current liabilities, 
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profit and loss accounts. In short, the 
picture is complete. The audit is com- 
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volume. 
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rate of tax applicable to individuals. The list of deductible contributions 
has been enlarged. The 1925 edition of “Accounting Principles Under- 
lying Federal Income Taxes” covers all these changes. It shows the 
effects of capital net losses on the individual tax-payable. It explains 
the necessity for inclusion in the return of income from tax-free securi- 
ties. The publicity of income tax returns is discussed. The proper 
steps in filing an appeal are carefully listed. These are only a few of 
the many new points of the federal income tax law which are fully 
covered in this new edition, just from the press. 


Definite Pointers in A Tax Course in 
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Accounting Procedure 


ITH keen directness, the author 

goes right to the very heart of in- 
come tax accounting. Each ruling and 
decision is carefully examined, clearly in- 
terpreted and critically discussed. Step 
by step, the author shows exactly how 
to prepare each item of your return. In 
short, you are shown just how to appor- 
tion properly all disbursements in mak- 
ing your income tax returns for 1925. 
No business executive or individual who 
aids others in making their returns can 
afford to be without this work. An error 
may cost you many times the nominal 
price of this authoritative volume. 


Convenient Book Form 


ERE, in compact, usable form, the 

whole field of Federal Income 
Taxes has been covered and so presented 
that you can turn instantly to practically 
any problem that comes up in making 
up 1925 returns. A detailed index pro- 
vides for quick reference to any particu- 
lar point. Difficult questions are made 
clear with illustrative problems. Digest- 
ing the law, clarifying the rulings and ex- 
plaining the correct accounting proced- 
ure, the author has prepared a book 
that is invaluable to every man dealing 
with the income tax law. 








3—Sales and Exchanges—General Rules— 
Intangibles—Securities Issued 

4—Instalment Sales—Contracts—Liquida- 
tions—Involuntary Converslons—Gifts 

5—Sales and Exchanges—Stocks and 
Bonds—Rights—M Iscellaneous 


Part I1I—Other Income 
6—Reorganizations 
7—Dividends 
8—Interest—Rentals—Foreign Exchange 
9—Compensation for Services—Cancella- 
tion of Indebtedness 
10—Tax-Free Income—Summary 


Part 1V—Deductions 
11—Depreciation and Obsolescence 
12—Amortization— Depletion 
13—Interest—Taxes 
14—Bad Debts—Losses 
15—Net Losses—Contributions 
16—Business Expensés in General 
17—The Valuation of Inventories 
18—Non-Deductible Expenditures 


Part V— Invested Capital 

19—Invested Capital: Capital Stock— 
Palid-In Surplus 

20—Invested Capital: Earned Surplue— 
Intangibles 

21—Invested Capital’ Changes During 
Year—Inadmissibles 

22—Invested Capital: Reorganizations— 
Special Cases—Summary 


Part VI—Rates of Taxes and Returns 
23—Withholding and Information at the 
Source—Credits Allowed 
24—Rates of Tax—Fiscal Years—Credits 
for Foreign Taxes 
25—Individual and Corporation Returns 


Part Vil—Applicability of Income Taxes 

26—Individuals Subject to Tax—Farmers 
—Estates and Trusts 

ee Service Corpor- 
ations 

28—Resident and Non-Resident Aliens and 
Foreign Corporations 

29—Organizations Subject to the Corporate 
Tax—Insurance Companies—Consoll- 
dated Returns 

30—Review of Returns—Claims—Penalties 

Appendix — Revenue Act of 1924 with 
latest rulings (Applicable to 1925 income 
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XII. Absence of jurisdiction over appeals from deter- 
minations of the Commissioner with respect to taxes upon 
admissions and dues: 

In the appeal of the Aldine Club,**® decided Feb- 
ruary 28, 1925, it was held that the Board has no 
jurisdiction to consider appeals from the determina- 
tions of tax imposed by Title VIII of the Revenue 
Act of 1921 and Title V of the Revenue Act of 1924. 
The Board has jurisdiction over income and profits 
taxes, estate taxes and gift taxes. No jurisdiction 
is vested in the Board to hear appeals from deter- 
minations of any other taxes. 


45 (Not yet officially reported). Commerce Clearing House 
Board of Tax Appeals Service, page 2463 


Lessee Holding Lease on a Royalty Basis 
Entitled to Depletion Allowance 


HE Supreme Court has held that a lessee of a 

mine upon a royalty basis who sublet to an- 
other is entitled under the Revenue Act of 1916 
to a depletion deduction. Lynch v. Alworth-Stephens 
Company. 

The question at issue was whether the relation of 
the respondent to the mines which were the source 
of its income was such that it was entitled to deduct 
from the gross amount of such income a reasonable 
amount of exhaustion or depletion. The Court in 
its opinion says: 

“It is, of course, true that the leases here under 
review did not convey title to the unextracted ore 
deposits, * * *; but it is equally true that such 
leases, conferring upon the lessee the exclusive pos- 
session of the deposits and the valuable right of 
removing and reducing the ore to ownership created 
a very real substantial interest therein * * 


“ * * * The deduction for depletion in the 
case of mines is a special application of the general 
rule of the statute allowing a deduction for exhaus- 
tion of property. While respondent does not own 
the ore deposits, its right to mine and remove the 
ore and reduce it to possession and ownership is 
property within the meaning of the general provi- 
sion. Obviously, as the process goes on, this 
property interest of the lessee in the mines is less- 
ened from year to year, as the owner’s property 
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interest in the mines is likewise lessened. There 


is exhaustion of property in the one case as in the 
other “* * %” 


Creditors of a Partnership Have Preced- 
ence Over Taxes Against Partners 


HERE a partnership has become a bankrupt 
the Government’s claim for taxes against the 
individual members of the partnership is not to be 
paid prior to the payment of partnership creditors, 
the United States Supreme. Court held in United 
States et al. v. Kaufman and United States et al. v. Coxe. 
Previous court decisions have interpreted the 
Bankruptcy Act as clearly recognizing the sepa- 
rate entity of the partnership for the purpose of 
applying the long-established rule as to the prior 
claim of partnership debts on partnership assets and 
of individual debts on individual assets. The Court 
held that in the statute, the intention of Congress, 
that the partnership assets shall be first applied to 
the satisfaction of the partnership debts, and that 
only the interests of the partners in the surplus 
remaining after the payment of partnership debts 
shall be applied in satisfaction of their individual 
debts, is plain. 


British Taxpayers Object to Report on 
Average of Several Years’ Income 


OMPUTATION of income tax on the basis of 

the average income for two or more years, as 
is the practice under the British income tax laws 
is meeting with objections by “The Income Tax 
Payers’ Society” of Great Britain. 

A change of the basis of assessment to the income 
of a single year—the practice in the United States 
—is favored as a means of simplifying the income 
tax forms. There are many and variable bases of 
assessment under the British law—five years for 
mines, three for trainways, one for railways and 
three years for firms and professions. Assessment 
of income tax on the basis of an average of several 
years has had an advantage from the viewpoint of 
the British Treasury of being more uniform from 
year to year than if assessed on the income of a 
single year. Changing the method would also in- 
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crease the difficulties arising as to losses, with 
which the United States Government has contended 
with only indifferent success. 


r 


The Maze of Official Information on the Bond Values Tables 
n Income Tax 


e (Continued from page 142) Interest Tables 


€ matter—there are now about 300 decisions, 2400 
petitions and over a thousand answers—is prob- 
d lematical. 

There is a great deal of repetition among these 
€ and while the bulletin service issued by the Gov- 


Annuities and 
Amortization Tables 


» ernment only gives the complete decisions after 

of such decisions are rendered, a service which pro- W, 

or vides digests of the petitions and answers is of great Present orth Tables 
d importance. In view of the great number of cases, it 

rt is almost as important to know of the pending cases : ° 

S, as it is to know of the decisions themselves. All Financial 
0 Previously, the Bureau followed the practice of Service Books 
at making informal rulings at the taxpayer’s request, 

1S in the form of letters. At present only closed and 

ts completed transactions receive this attention. The <Sfo 

al rulings of the Internal Revenue Department, includ- 


ing such court decisions as are reported in the Bulle- 
tin services, number over 4,000. Court cases not in 
Internal Revenue bulletin services number close to 
a thousand. In spite of all these decisions it is sur- 
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prising how many new questions arise daily, and no 17 Joy Street Boston, Mass. 
of conjecture can be made as to how great the num- 
aS ber of these cases will be as time goes on. The 
Vs mass of subject matter continues on the increase to 
1X the dire bewilderment of the layman. To read 
everything that is issued on taxes is certainly be- 
1e yond human capacity. This work is being ade- 
eS quately done by men who devote their entire time 
1e 


to such reading and then present the subject con- 


of densed and digested in the various tax services now 1 100 P f ; d 
or in use. ages 0 nh ex 


id Edith M. Phelps has published three so-called . 

nt debaters’ handbooks giving in brief a summary of to every official source of knowledge 
al articles on taxes from 1862 to 1917 that have ap- | on the subject of federal income 
of | peared in various periodicals, ranging from the taxes, whether law, regulation, rul- 
m American Economist and Harper’s Review to the ing, T. D., court case, or decision of 
a ! Nation and Quarterly Review. At this time the sub- B . 3 of T A Is 

n- ject of income taxes is constantly being held before oe ee 


the eyes of the public and articles on income taxa- 
oe tion can be found almost in any periodical of serious 
nature. 


Arranged alphabetically like a dictionary 
and as easy to use. 
Cross-referenced—possibility of overlook- 
ing a reference nil. 
Comprehensive—extending back not one 
or five years, but as far back 
as the beginning. 


The tax world as a whole owes a great debt in- 
deed to such men as Holmes, Seligman, Montgom- 
ery, Alverson, Black, Rossmore and others, who 
took the pains to clarify into readable English and 
understandable and non-technical terms the intrica- 
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readily available to layman and taxman alike. For 
how can one ever dare or even attempt to cope with 
such matters when an authority such as Mr. Holmes 
says: “With so many sources of information, the 
danger is that the sources of information will not 
be sources of enlightenment.” 


THE INCOME TAX ON STOCKS 


AND BONDS 





As a result of filing reports of income for the cal- 
endar year 1924, thousands of taxpayers have been 
impressed anew with the importance of keeping a 
“weather eye” on tax liability the year round. While 
the income tax is computed but once a year, the 
obligation is an accumulation of a year’s transac- 
tions. Information on income tax as it affects in- 
vestments and all business transactions, therefore, 
is always seasonable. 

Corporations and individuals may deduct without 
limit, “all interest paid or accrued within the tax- 
able year on indebtedness,” except for the restric- 
tion as to indebtedness for carrying tax-exempt se- 
curities. Whether interest accrued or interest paid 
in the basis of the deduction will depend on the 
methods followed in the books of the taxpayer. 
Accrued interest on bonds at time of sale, advanced 
by the buyer to the seller, is not paid upon an in- 
debtedness of the buyer and may not be deducted 
but should be excluded from the interest received. 

The interest deduction must not include any in- 
terest paid on “indebtedness incurred or continued 
to purchase or carry obligations or securities (other 
than obligations of the United States issued after 
September 24, 1917, and originally subscribed for 
by the taxpayer), the interest upon which is wholly 
exempt from taxation under this title.” A taxpayer 
may not borrow money to buy state or municipal 
bonds, use the exempt interest to pay the interest 
on the loan, and then deduct the interest so paid 
from his other income which is taxable. Although 
the interest paid may exceed the interest received, 
the excess is not therefore deductible but the entire 
amount paid upon such indebtedness must be ex- 
cluded. The interest paid by an individual on in- 
debtedness incurred or continued to carry dividend- 
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paying stock is deductible, since the dividends are 
not wholly exempt, although not subject to the 
normal tax. 

Individuals are not limited to deducting only 
taxes relating to business, but may deduct all taxes 
assessed by the United States, the states, or any 
political subdivisions, when paid or accrued, except- 
ing Federal income and profits taxes (and foreign 
taxes of the same kind, for which credit is allowed). 
Special assessments for local benefits of a kind tend- 
ing to increase the value of the property are ex- 
pressly excluded from allowable deduction, since 
they are in fact the cost of a permanent improve- 
ment. Water rates and like payments for service 
are not taxes but expenses, deductible only if prop- 
erly incurred in carrying on business. Automobile 
license fees are ordinarily taxes. 

Taxes are often levied upon the shares of stock 
in banks and other corporations, which the corpora- 
tion is required to pay on behalf of the owners of 
the stock. If the corporation pays such tax without 
reimbursement from the stockholders, it is per- 
mitted to deduct the amount and no deduction is 
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allowed to the shareholders. If, on the other hand, 
the corporation is reimbursed for such payment, as 
by a charge against dividends payable, the tax may 
not be deducted from the income of the corporation, 
but may be deducted by the individual stockholders 
as taxes paid. In neither case is the amount of the 
tax added to the income of the stockholder, as under 
former laws. Payment in cash, to a stockholder who 
is exempt from tax, of the same amount as the tax 
imposed upon and paid for other shares, is a divi- 
dend payment which gives the corporation no right 
to any deduction. 

Taxes paid at the source upon tax-free covenant 
bonds other than the Federal income tax, may be in- 
cluded in the deduction for taxes paid on the return 
of the holder of the bonds and must be reported by 
him as additional income received. The Federal in- 
come tax is not deductible by either the corpora- 
tion or the holder of the bonds, under specific statu- 
tory provision, but the amount paid on behalf of the 
holder may be credited by him directly against the 
amount otherwise payable by him on his individual 
return. He is not required on this account to report 
the same amount as income, the new statute having 
reversed the former rule. A recent court decision 
holds the former rule improper even for earlier 
years, as its effect is to create income out of a fic- 
tion. This decision if sustained may preclude the 
treatment of other payments on behalf of the hold- 
ers as income to them. 


J. G. Korner Succeeds Charles D. Hamel 
as Chairman of Board of Tax Appeals 


J G. KORNER has been appointed chairman of 
e the Board of Tax Appeals to fill the vacancy 
made by the resignation of Charles D. Hamel. 
Mr. Korner is well equipped for his new post. 
He is both a lawyer and an accountant, and has had 
a number of years of experience in administering 
the income tax. He entered the Bureau of Internal 
Revenue as a special attorney July 1, 1921, and on 
January 1, 1923, was appointed assistant solicitor 
in charge of the Penal Division, in which position 
he ably served until appointed a member of the 
Board of Tax Appeals when it was organized. 


Income Tax Collections Under New Rates 
Assures Large Treasury Surplus 


EPORTS of the first quarterly payment of in- 
come and profits taxes under the new rates 
came up to expectations and it is now practically 
assured that a budgetary surplus equal to and pos- 
sibly larger than the estimated $68,000,000 will be 
realized at the close of the fiscal year ended June 
30, 1925. The Treasury Department has announced 
that at least $430,000,000 would be collected in in- 
come taxes as the March quarterly payment. 
Collections for the first eight months of the fiscal 
year, from July 1, 1924, to March 1, 1925, totaled 
$861,123,104, and fully met Treasury estimates. On 
the basis of figures available at the close of March, 
a Treasury surplus was foreseen which will warrant 


a reduction in taxes payable in 1926, neighboring 
$300,000,000. 
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Significant Decisions of the United 
States Board of Tax Appeals 


Partnership which commenced business in 1906 kept 
Ais books of account to the end of 1919 on a cash 

receipts and accrued basis. Books were opened on 
an accrual basis beginning January 1, 1920. No inventories 
had previously been taken. No evidence was introduced to 
show that any part of the inventory at January 1, 1920, was 
not paid for, and therefore not included in cost of goods in 
prior years and deducted from returns. No evidence was 
introduced as to the value of the inventory at March 1, 1913. 
The Board held, therefore, that the Commissioner was right 
in adding to income for the year 1920 the inventory at the 
beginning of the year on the general principle that in the 
absence of evidence as to inventory value on March 1, 1913, 
or whether the cost of goods was paid and deducted as an 
expense prior to the change, a taxpayer changing from a 
cash receipts and disbursements basis to an accrual basis 
shall take up as income in the year for which such change 
is made the inventory as of the beginning of the year.— 
Appeal of John G. Barbas. 


Depreciation Charges: The Farmers Grain Company, an 
Illinois corporation, in 1917 purchased an elevator for 
$25,000, of which $1,000 was the valuation of land. In 
the following year another grain elevator was built by a 
competitor. In its return for the year 1918, the Farmers 
Grain Company deducted $8,000 from gross income as 
depreciation, claimed as representing decrease in value of 
its business due to establishment of the competitive elevator. 
While not controverting the claim that a decrease in value 
had been sustained, the Board held that the amount could 
be determined only by an actual sale of the property, and 
that the alleged loss could not be deducted from gross in- 
come, “no actual loss having been realized.” 


Valuation of Intangibles: In the determination of in- 
vested capital the Act of 1918 provides that intangibles ac- 
quired in exchange for stock must be valued at not in 
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excess of 25 per cent of the par value of the total stock 
of the corporation outstanding at March 3, 1917, if acquired 
before that date; or outstanding at the beginning of the 
taxable year if acquired after March 3, 1917, or if the amount 
outstanding at the beginning of the taxable year is less than 
at March 3, 1917. This limitation, the Board of Tax Appeals 
has held, is only applicable after proof that the intangible 
assets in question were paid in for stock or shares.—Appeal 
of the Chamberlain Medicine Company. 


Bad Debts: In the appeal of the Murchison National 
Bank, it was held that under the Act of 1918: (1) a part 
of a debt may be written off as worthless and the other 
part maintained on the books of a taxpayer as having a 
value; (2) a taxpayer holding collateral security for the 
payment of a debt may not write off as worthless the dif- 
ference between the amount of the debt and the estimated 
value of the security. 


Change of Accounting Period: A taxpayer may not 
change the basis of reporting income without complying 
with the regulations prescribed by the Commissioner pur- 
suant to statutory authority—Appeal of The Clendening 
Company. 

Taxpayers reporting income upon the basis of cash re- 
ceipts and disbursements may not deduct the estate tax 
upon the accrual basis—Appeal of Henry Reubel, Executor. 


Inventory Valuations: The Dixie Manufacturing Com- 
pany, a Georgia corporation, was engaged almost exclu- 
sively in selling razors by mail order, which were sold on 
a ten-day free trial basis, at the conclusion of which the 
razors were expected to be returned or the price remitted. 
The taxpayer kept its books on a cash receipts and dis- 
bursements basis. The examining agent decided inventories 
were necessary to properly reflect income for income tax 
purposes, and on the basis of ratios of gross sales to paid 
sales, returned razors to razors sent out, and razors returned 
in damaged condition to total razors returned, hypothetical 
inventories for the years 1917 to 1920 were computed. The 
Board held that a theoretical inventory was not proper in 
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K this case and that the cash receipts and disbursements method 1918, even though the plans and expectations of the taxpayer 
d used in the original tax returns clearly reflected the income. respecting the future use of the land may fail of realization. 
Amortization and Depreciation: Jamestown Worsted —Appeal of Arthur H. Ingle. 
n Mills, a New York corporation, among other exceptions to Liquidating Dividends: Following the determination of 
is the Commissioner’s determination of the taxes for years the stockholders of a Kentucky corporation to terminate the 
e 1919 and 1920, alleged error in disallowance for depreciation organization and liquidate its assets by voluntary dissolu- 
il on war facilities. An allowance in 1919 of 50 per cent for tion, the trustees in liquidation paid the outstanding liabili- 
amortization on facilities, added in 1918 and 1919 and cost- ties of the corporation, disposed of its property holdings, 
1 ing $41,280.22, had been made. The taxpayer claimed that reserved from the funds in their hands approximately $120,- 
: inasmuch as only one-half of the cost of such additions was 000 to meet contingent liabilities, and declared and paid a 
rt amortized, it should be entitled to depreciation in respect distribution of the balance to all of the stockholders. The 
Tr of the unamortized cost. The Board held that depreciation appellant taxpayer received during the year 1919 as a re- 
. may not be claimed upon property subject to an amortiza- sult of the distribution approximately $79,000. The Com- 
. tion allowance, since the amortization allowance is inclusive missioner found the taxable gain to have been $33,396.13. 
‘d of depreciation. The amount of gain realized over the March 1, 1913, value 
: Invested Capital: The issue in the Appeal of National of the stock held was not contested, but the taxpayer held 
Grocery Company involved the amount of surplus which that he was legally not in receipt of that income until 1923, 
ot could be included in invested capital for 1918 and 1919. when the affairs of the corporation were finally settled by 
Zz The corporation in 1917 sold a warehouse to a railroad un- payment of the corporation’s liability for income and profits 
r- der threat of condemnation for $185,000, which represented taxes, which amounted to more than the fund of $120,000 
1g a net gain of $98,768. Another warehouse was purchased which was set aside for contingencies. The Board of Tax 
in the same year for $96,000. In determining tax liability Appeals upheld the Commissioner's determination, holding 
e- for the years 1918 and 1919, the Commissioner allowed as a that a liquidating dividend is income to the stockholder 
1x deduction from gross income for that year 96/185 of the irrespective of the fact that the corporation may have out- 
rr. gain of $98,768, or $51,252. Invested capital was reduced standing obligations——Appeal of Clarence Le Bus. 
n- by that ge on wees oe ae ga oe ges Depreciation of Patterns: The Appeal of the Sneath Glass 
u- represent either earned or paid-in surplus as a a rag Company presented for determination by the Board the 
articles 837 and 326 of the Revenue Act of 1918.” The pe a homes. 9 es PAs a 
on Board held that there was no authority in the revenue act ollowing questions: (1) whether the taxpayer was en- 
he - a have § th titled to include in invested capital the depreciated cost of 
d. or any accounting reason to support elimination from the patents assigned to it on January 22, 1917; (2) whether 
= surplus and undivided profits of a corporation which must it » entitled to ded f ; n » of th 
oil be included in invested capital under the provisions of Sec- ye 5 a + Ragmasterneig tc Sy ny Sees genes mage ona ls ace Mae aie 
es tion 326 of the Revenue Act of 1918, of any gains or profits taxable years under consideration any amount representing 
ax eli teteeae- Wee Valin: sheiemenh: Rises, toioeanes ee depreciation on such patents; (3) whether it was entitled 
Lid y P ‘ to include in invested capital the depreciated cost of moulds 
ed Voluntary Conversions: The value of buildings voluntarily and patterns, the cost of which was charged to expense 
-al removed from land in preparation for the future use of when acquired; and (4) whether it was entitled to deduct 
he such land for other business purposes is not such a loss as from gross income depreciation in respect of such cost. 
in 


is deductible from gross income under the Revenue Act of 


The determination of the Commissioner was approved. In 
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summary, the opinion was as follows: (1) A corporate 
taxpayer which acquires patents under a written agreement 
to pay for them a reasonable sum each year based upon the 
profits therefrom, and at the same time increases its capital 
stock without any pro rata to its shareholders is not entitled 
to include in its statutory invested capital any amount 
representing the estimated value of the patents; nor is it 
entitled to deduct from gross income for the years 1917, 
1918, and 1919 any amounts representing depreciation on 
the estimated value of the patents. (2) A taxpayer who has 
consistently charged to expense over a series of years, the 
cost of the manufacture or purchase of moulds and patterns, 
having a life of from a few days to three to five years, is 
not entitled to amend its books of account, charge the cost 
of such moulds and patterns to capital account, include 
the depreciated cost thereof in invested capital, and deduct 
depreciation from its gross income for the years 1917, 1918 
and 1919 in respect of the cost of them. 


The Earned and Unearned Income Dis- 
tinctions in Various Countries 
(Continued from page 140) 


unearned income, and, without attempting an analy- 
sis of the tables which he prepared, we can per- 
haps get an idea of the general results from the fol- 
lowing figures. It should be premised, however, 
that he arrived at these results by taking the aver- 
age age at which a man succeeds to a family estate 
(say 31 years) and then ascertaining from an actu- 
aril table the annual premium which the man would 
have to pay in order to secure at his death a sum 
equal to the inheritance tax. The relative percent- 
ages indicated were as follows: 


Capital Percentage of tax, Percentage, 

(@4%) earnedincomes unearnedincomes 
£ 2,500 meta 1.60 
7,000 2.14 3.74 
11,250 3.43 5.47 
13,750 3.91 6.05 
16,250 4.46 6.60 
37,500 5 7.40 
62,500 5 7.67 
87,500 5 7.94 
125,000 5 8.21 


The above figures, while only a small part of 
those given in the tables, are perhaps sufficient to 
indicate the very important differentiation which 
results indirectly from an inheritance tax. It is be- 
lieved that a similar computation if applied to the 
combined State and Federal inheritance taxes in the 
United States would yield still more startling re- 
sults. 


Decisions as to Trusts 


The English law as to earned incomes does not 
seem to have given rise to much litigation as only 
two cases relating to that subject have thus far 
appeared in the reports of “Income Tax Cases.” 

In the first of these Fry v. Shiels’ Trustees, 6 In- 
come Tax Cas. 523) the evidence showed that a Mr. 
Shiels died in 1906 leaving the greater part of his 
property to two trustees in trust for his two minor 
daughters. The trustees acting in the exercise of 
an express power to that effect continued to carry 
on the business under the management of one of the 
employees. It was claimed on behalf of the bene- 
ficiaries that the profits of the business which were 
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paid them in full constituted earned income to them. 
The Court ruled that the business in question be- 
longed to the testamentary trustees and not to the 
Misses Shiels and that the trustees were the per- 
sons who earned the profit. The Court rested its 
decision upon the rather stringent provisions in the 
Act of 1907 to the effect that the income on account 
of which relief is claimed shall have been “immedi- 
ately derived by the individual from the carrying 
on or exercising by him of his profession, trade or 
vocation, either as an individual or in the case of a 
partnership as a partner personally acting therein.” 
The Lord President summed up the matter in the 
following sententious utterance: 

Unquestionably, the profits of this business were in the 
sense of the Statute, earned profits, but they were earned 
by individuals to whom they did not belong and they be- 
longed to individuals who certainly did not earn them. 

In the second case one A. A. McDougall, an inn- 
keeper, became insane and Ronald McDougall was 
appointed curator bonis for him and carried on his 
business. It was contended on behalf of the curator 
that it was entirely immaterial whether the manager 
of the business was appointed by the Court or 
chosen by the voluntary act of the owner himself 
and such manager while acting for the owner was 
chargeable with the tax and therefore entitled to the 
credits which the owner might have claimed. (Ronald 
McDougall as Curator, etc., v. Smith, Surveyor, 7 In- 
come Tax Cases 134.) 


In rendering his decision Lord Skerrington took 
the same ground as in the Shiels case and remarked : 


“It is quite true that for many purposes a judicial 
agent, or a voluntary agent is the same person as the 
principal but for the purposes of Section 19 (Earned 
Income Act) I think the word “individual” is used 
in contrast to the more common word “person” and 
that, accordingly, the statute entirely excludes the 
argument that what is done by the agent is also 
done by the individual.” 


It seems probable that the courts in this country, 
or at least the Department, will take the same posi- 
tion, in view of the recent holding by the Income 
Tax Unit to the effect that— 

“Since the earned income credit provided by Sec- 
tion 209 of the Revenue Act of 1924 is allowed only 
to individual taxpayers, estates and trusts are not 
entitled to such credit.” Int. Rev. Bulletin of Feb. 
23, 1925, p. 1. 

(In a subsequent article the treatment of earned 
and unearned income in several other foreign coun- 
tries will be reviewed. 


Mere Dissatisfaction with Tax Assessment 
Held Inadequate for Court Review 


OME principles of general interest relative to 
the basis upon which a court review of a tax 
assessment may validly be had were set out in the 
decision of the United States District Court, E. D. 
Wisconsin, in First Wisconsin Trust Company as 
executor v. Wilkinson, Collector. 
A resume of the principal parts in the Court’s 
opinion follows: 
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The remedy provided by statute for the recovery 
by an action in court is assertable where illegality 
can be shown; it is not intended to advance either 
the tax gatherer or taxpayer to a point where, in 
the courts, he can lay before the judicial tribunal a 
situation which merely impels the comparison or 
reweighing of evidence had by the Commission with 
other evidence tendered by the taxpayer. 


A complaint in a suit for recovery of taxes is 
insufficient if the allegations amount to nothing 
more in the way of alleged delinquency on the part 
of the assessing officer than the broad charge that 
the taxes assessed are “wholly illegal.” 


A determination by the Commissioner of the 
value of property of a decedent subject to the estate 
tax should not be disturbed by a court in the 
absence of a showing of illegality of such determina- 
tion, such as capriciousness or absence of evidence. 


No illegality is shown by the mere fact that the 
Commissioner in application of the estate tax has 
determined from evidence that stock has a higher 
value than market quotations of sales, that stock 
has the value asserted by the decedent although 
such assertion is shown to be unwarranted, or that 
property of non-marketable character has a value 
which, for personal reasons, those receiving the 
estate assert it is worth to them. 


Communications from Readers 


Treasury Stock Defined 
Dear Sir: 

I am impelled to write you concerning an article in your 
November issue by Lucy B. Winsor, entitled “The Possibility 
of Taxing Dividends Paid in Treasury Stock.” My purpose 
is to call your attention to a fundamental fallacy in that article 
which is of considerable importance, not only as affecting the 
question discussed, but because of its influence upon many 
other legal questions. It is a fallacy which has permeated 
legal decisions and has also exercised an injurious influence 
on general corporate accounting and finances. 

The conception to which I refer is epitomized in the last 
paragraph of that article where the author says: “Treasury 
stock is property of the corporation in the same way that 
stock of another corporation held in the corporate treasury 
is the property of the corporation.” This is incorrect and can 
be easily seen when analyzed from either a legal point of view 
or a practical point of view. 

It is legally illogical to say that a person or a corporation 
can have a claim against itself. Stock in a corporation is only 
a claim against that corporation carrying certain rights with 
it. When the corporation itself acquires the claim ‘against 
itself as a matter of juristic logic, that claim disappears and 
is no longer property. 

As long as the stock is in the treasury it therefore amounts 
to a claim by the corporation against itself which is a nullity. 
When it is sold or distributed it becomes a claim against the 
corporation by another and becomes property in the hands of 
the other. If the corporation sells stock, the corporation be- 
comes richer than it was before by the amount it receives for 
the stock and the stockholder has his claim or stock against the 
Company as his property. If the stock is distributed among 
the stockholders in a corporation in which they already hold 
stock, neither the corporation has any more property nor have 
the stockholders any more property than they had before. A 
corporation which owns a large amount of its treasury stock, 
paid for by its assets, has not more property but less property 
than it would have if it had not acquired the treasury stock. 
It is difficult to say that something which is property can be 
wiped out and yet leave the owner as rich as before. It is the 
fact that a corporation holding its own stock as treasury 
stock can cancel the entire amount of the treasury stock and 
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still be exactly as rich as before. It makes no difference what- 
ever whether the stock is held as treasury stock or whether it 
is cancelled, the amount of property it has remains the same. 

When a corporation buys its own stock it really acquires 
nothing, but on the contrary becomes poorer by the amount 
that it paid for the stock. Individual stockholders of a cor- 
poration, however, do not lose when the corporation does this, 
because although the total property decreases, their proportion- 
ate interests correspondingly increase. 

To illustrate: Suppose a corporation acquires all of its own 
stock as treasury stock, paying for it all of its assets. It 
clearly has no property whatever, yet this could not be true 
if it is actually the fact that treasury stock is really property 
of value. To illustrate further, suppose a corporation cut off 
all the cash dividends and continually declared dividends in its 
own stock purchased and held as treasury stock, I think it 
would be clear in such a case to every stockholder that the con- 
tinual receipt by him of additional shares of stock in the com- 
pany made him no richer than he would be if they had not 
been issued. 

This fallacy is the basis of the reasoning in the article. Aside 
from its logical incorrectness the article is unconvincing when 
it states the conclusion that treasury stock when declared as 
a dividend would be income, and also says that the definition 
in Eisner v. Macomber of a non-taxable stock dividend would 
cover treasury stock and cites in support of the conclusion of 
the writer dissenting opinions in that case which by that very 
case were adjudicated to be bad law. 

It will be in the public interest to eliminate as soon as possible, 
the misconceived disagreement, still somewhat prevalent, with 
the authoritative ruling of the Supreme Court in the Eisner 
v. Macomber case and to educate the taxpaying community to 
an understanding of the principles which have always been 
true, and which have been authoritatively enunciated by that 
decision. 

Very truly yours, 


James R. Knapp. 
Attorney-at-Law, 


30 East 42nd Street, 
February 21, 1925. 
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Miscellaneous Court Decisions 


MOTION of a defendant to set 
Aasice service and to quash, allowed 

by the state statute, is a proper 
procedure in Federal courts, where a 
suit by the government to collect estate 
taxes was not begun within the time al- 
lowed by statute, but if the complaint 
makes allegations which might bring the 
case within any exception to the limita- 
tion, the motion will not be granted. 
District Court, Eastern District, New 
York in United States v. Scudder et al. 





As a result of extensions made by the 
Treasury Department subsequent to the 
Act of 1916, the final date upon which 
it was required to file a corporation re- 
turn for a fiscal year ending in 1917 for 
assessment of the war profits and excess 
profits taxes imposed by the Revenue 
Act of 1917 was March 1, 1918. The 
taxes imposed upon corporations by the 
Act of October 3, 1917, for the taxable 
portion of a year ending in 1917 became 
due and payable 105 days after the time 
to which the filing of a return was so 
extended, and the taxpayer was not re- 
quired to deduct the tax from invested 
capital until the tax became due and pay- 
able. U. S. District Court, District of 
Massachusetts in Sylvester Company v. 
Nichols, Collector. 

In advance of a final authoritative de- 
termination that the compensation re- 
ceived by employees of a municipally 
owned and operated street railway sys- 
tem is not taxable, proceedings for the 
collection of taxes on such income will 
not be enjoined. U. S. District Court, 
D. Washington in Seattle et al. v. Poe, 
Collector, et al. 








The U. S. Court of Claims held in 
Adams v. United States that the pre- 
sumption that dividends paid within the 
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first sixty days are out of earnings of 
the prior year does not apply to the divi- 
dends after receipt by the stockholder so 
as to make them taxable to the stock- 
holder at the rates of the preceding year. 

With reference to the significance of 
Section 201, upon which the plaintiff re- 
lied, the Court said: “The provision 
must certainly mean that ‘any distribu- 
tion,’ referring necessarily to a distribu- 
tion made by the corporation as dividends, 
within the first sixty days of any taxable 
year, shall be deemed, so far as the cor- 
poration is concerned, to have been made 
from the earnings or accumulated profits 
of a preceding year, and we find no room 
for its application to the individual in- 
come tax return of the recipient of those 
dividends.” 


Approval of Maximum Surtax of 
25 Per Cent by Representative 
W. R. Green Brightens Pros- 
pects for Reduction 


OPE for a reduction of the higher 

surtax rates at the next session of 
Congress was stimulated as a result of 
the issue of a formal statement by Rep- 
resentative William R. Green, chair- 
man of the House Ways and Means 
Committee, in which he said that he 
saw nothing in the way of reducing 
the maximum surtax to 25 per cent. 
This observation was viewed as espe- 
cially significant since Chairman Green 
opposed reduction of surtaxes to that 
basis when the Act of 1924 was in proc- 
ess of formulation. His statement in 
part follows: 

“Some reports that have been cir- 
culated on the condition of the Treas- 
ury and possible reductions in taxa- 
tion have been so misleading that I 
have thought it best to make a prelimi- 
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nary statement, although any figures 
that are given at this time are, of ne- 
cessity, only estimates and subject to 
correction when more data are obtain- 
able. 

“I have been quoted as stating that 
the maximum surtax might be reduced 
as low as 15 per cent. I have made no 
such statement, but I did say that I 
saw nothing to prevent reducing the 
maximum surtax to 25 per cent. The 
other rates would, of course, be low- 
ered in event this was done, and there 
will be a demand for a reduction in 
other taxes besides those upon incomes. 
It is impossible at this time to make 
any prediction as to how the reduction 
will be apportioned.” 

“The surplus for the fiscal year of 
1926 has been estimated by the Treas- 
ury at $373,000,000. This figure may 
be too high, but the amount the 
present law will produce will be known 
when the Ways and Means Committee 
comes to frame a new revenue bill 
next fall. 
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os. Inhabitants of Lubec, 121 Me. 121, 115 Atl. 896. 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare-time law instruction 
especially prepared for busy business 
and professional men 


CATTERED throughout the country today there 

is a splendid array of lawyers whose training 
and education were received outside of the class 
room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained their 
training in such manner as they could from what- 
ever books they were able to obtain. 

During recent years, however, these methods have 
become obsolete for business and professional men 


employed where residence study is impracticable, 
and have been supplanted by the extension law 
course and service conducted by Blackstone Insti- 
tute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational in- 
stitution under the laws of the State of Illinois and is author- 
ized to give non-resident law instruction and to confer the LL. B. 
degree upon its graduates. 

The course of training is complete. It gives sufficient instruc- 
tion in law to pass the bar examination in any state, and yet 
the whole program is so short and concise that it can be studied 
in spare time without any interruption in the daily business 
schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most emi- 
nent legal authorities in the United States. Included in the list 
of authors are Chief Justice William Howard Taft and Asso- 
ciate Justice George Sutherland of the United States Supreme 

oS and the deans of eight of the leading resident law schools 
of t 

Other contributors to the course are from colleges and uni- 
versities which are members of the American Association of 
Law Schools 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This entire 
set complete is furnished to the student at the time of enrollment. 

This law library is to be found in the homes and offices of 
the leading lawyers and judges of the country. The majority 
of state supreme courts and the United States District Court 
have cited work. This recognition has not been extended to 
any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Modern 
American Law have been selected for class room use at. such 
leading = es and universities as Cornell University, Boston 
Universi oe 4 of Chicago, University of Illinois, Uni- 
versity of Kansas, University of Florida, Albany Law School, 
Chicago Law School, Drake University, Marquette University, 
and many others. 


Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments mailed 
at regular intervals throughout the course. Problems are pro- 
vided giving the student a chance to work out the solutions and 
submit them to the Institute for correction and grading. 

These problems have been prepared by former bar examiners 
and are typical of the questions asked in bar examinations. In 
fact, in some states, the bar examiners have asked for permission 
to use these problems in their examinations. 

Unlimited consulting service is given by the Institute’s edu- 
cational staff upon any matters arising from the study of the 
course. Instruction in the laws of your own state is also given 
upon request. 


Moderate Tuition 


The tuition fee for the course and service is very moderate 
and covers the cost of all material and service. There are no 


extra charges of any kind. Liberal deferred payments are 
allowed 


Bar Examination Guarantee 


The Institute’s records show that 95% of all its students who 
sit for the bar examination pass successfully at the first attempt. 
Those who do not win out are given additional coaching without 
extra charge until they are successful. 


Write for Details 


The complete story of the Blackstone Legal Training Course 
and Service is given in an attractive 128-page book, The Law 
Trained-Man. A copy will be sent free upon request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organised instruc- 
tion but interesting instruction as well. And the entire plan is 
laid out on such a systematic basis that an average of thirty 
minutes a day will enable you to keep the study schedule 
up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. Remem- 
ber, there is absolutely no obligation. Address Dept. 345, Black- 
stone Institute, Inc., 4753 Grand Boulevard, Chicago, III. 


Blackstone Institute, Inc. 
Dept. 345, 4753 Grand Blvd., Chicago, III. 
Please send me by mail and without obligation a 


copy of your 128-page book The Law Trained- 
Man and details of your law course and service. 
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OUR institutions unite 


in offering the ultimate 


F 


in banking service. 
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